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INTRODUCTION

Prompted by controversy over DBSpolicies and practices relating to family detention, Secretary
Jeh Johnson announced the establishment éCfBédvisory Committeeon Family Residential
Center§ACFRC orthe Committee) on June 24, 201 Secretary Johnson explained that

ICE DirectorSaldafa and | understand the sensitive and unique nature of detaining
families, and we are committed to continually evaluating/e. have concluded that

we must make substantial changes to our detention practices when it comes to
families.

Among the respnses he announced was the formation of this Committeadvise Director
Saldafia and me concerning family residential celgt&ee Committeés charter confirms a broad

scope for our adviegiving:

The Committee provides advice and recommendatioriset&écretary of the
Department of Homeland Security (DHS) through the Assistant Secretary for U.S.
Immigration and Customs Enforcement (ICE) on matters concerning l@eily
residential centers as it relates to primary education, immigration law, phesica
mental health, traumimformed services, family and youth services, detention
management, and detention refdrm.

And smilarly, our March 2016 taskingdirectedthe ACFRC to

Develop recommendations for best practices at family residential centers that will
build onICEGs existing efforts in the areas of educational services, language
services, intake and optocessing procedures, medical staffing, expansion of
available resowwes and specialized care, and access to Legal Counsel . . . Detalil
mechanisms to achieve recommended efficienai¢isd following focus areas:

1) educational services . . . 2) language services . . . 3) detention management. . .
4) medical treatment .. 5) access to counsel.

The Committeés members are listed at this Repg@appendix A; he Committeés tasking is
attachedo this ReporasAppendixB.>

Prior to presenting this report to ICE and D& Committeenet twice, once iWashington,

D.C.in December 2015andoncein Texasin March 2016in order toparticipate inguided site

visits of two of the Family Residential Centers (FR@# South Texas Family Residential Center
(Dilley) andthe KarnesCounty Residential Center (Karneg)much snaller groupvisitedthe

third FRC,the Berks Family Residential Cent@Berks, in June 2016In order to fulfill our

tasking, he Committeessubmitted numerous information requests to ICE, which supplied some of
the requested documents and other inforomatUnfortunately, ICE deemed a number of our

! Jeh C. Johnson, Secretary of Homeland Sec@Btatement by Secretary Jeh C. Johnson On Family Residential
Centerg(June 24, 2015https://www.dhs.gov/news/2015/06/24/state mestretaryjeh-c-johnsonfamily-residential
centers

2U.S. Immigration and Customs Enforcement Advisory Committee on Family Residential Centers (July 24, 2015),
https://www.ice.gov/sites/default/files/documents/Document/2015/acfrcCharter.pdf

% SeeAdvisory Committee on Family Residential Centers (ACFRIDmmittee Taskindnttps://www.ice.gov/acfrc



https://www.dhs.gov/news/2015/06/24/statement-secretary-jeh-c-johnson-family-residential-centers
https://www.dhs.gov/news/2015/06/24/statement-secretary-jeh-c-johnson-family-residential-centers
https://www.ice.gov/sites/default/files/documents/Document/2015/acfrcCharter.pdf
https://www.ice.gov/acfrc

requests beyond the Commiiiescope, which it considered more limited than our charter or our
tasking. We have therefore supplemented the information ICE providethfaitimation from
credible norgovernmerdl organizations, federal court filings, and the ACERG@vn individual
memberéexpertise. This report covers all the areas in our tasking, and notes the basis of our
information and recommendations.

The detention omigrantchildren and families by thg.S.government has been controversial
since its inceptionChild and family detention has betre subject of a number tdderallawsuits

T mostnotably,the Floreslitigation (currently captione&lores v. Lynch filed in 1985and stillin
activelitigation.* Since its inceptionmanyreports by governmentgenciesificluding the
GovernmentAccountabilityOffice (GAO) and various subunits of DHS), theniteéd Nations High
Commissioner for Refugee’ NHCR), the American Bar AssociatiolABA), andadwocacy
organizations have mademilar and negative findirggIn this report, the ACFRC adds ouwige

to those prior critiquedlVe offer numerous recommendations to improve detention management
and conditionsBut these should be understood in light of basicconclusionand first
recommendation, which repeated andiscussed in depth in Part I, below:

Recommendation 11: DHSG immigration enforcement practicesshould operationalize the
presumption that detention is generallyneither appropriate nor necessaryfor families i and
that detention or the separation of families for purposes of immigration enforcement or
managementare never in the best interest of children. DHS&hould discontinue thegeneral
use of family detention, reserving it forrare casesvhen necessary following an
individualized assessment of the need to detabecause of danger or flight risk that cannot
be mitigated by conditions of releasdf such an assessment determines thebntinued
custodyis absolutelynecessary, familes should be detained for the shortest amount of time
and in the least restrictivesetting possible all detention facilities should be licensed, non
secureand family-friendly. If necessary to mitigate individualized flight risk or danger, every
effort should be made to placedmilies in community-based casenanagementprograms that
offer medical, mental health,legal, social and other services andsupports, so thatfamilies
may live togetherwithin a community. This recommendation isconsistent withexiging U.S.
law.

Our report proceeds as followate complete this Introduction with some background on family
detentionWe then proceed in seven parts, addressing:

1. Decision to Detain and Release

Refom of Detention and Alternatives-Detention(ATD)
Accessto Counsel

Education Services and Programs

Language Access

Medical,Mental Health, and Traumaformed Care

o gk wn

* For a summary of the litigation, s€vIL RIGHTS LITIGATION CLEARINGHOUSE, Case ProfileFlores v. Renp
http://www.clearighouse.net/detail. php?id=943eeespeciallyStipulated Settlement Agreemehtores v. Renp
No. 85cv-4544RJIK(Px) (C.D. CalJan.17, 1997http://www.clearinghouse.net/chbs/public/IMCA-0002

0005.pdf



http://www.clearinghouse.net/detail.php?id=9493
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7. InspectionsComplaintsandOversight

Background:

In 2009, at the beginning of the Obama Administration, ICE funded®@si the BerksCounty
Family Residential Centgin Leesport PA,and the T. DormHutto Residential Centan Taylor,
TX (Hutto). Total capacityvasan estimated 384 bed&/ithin ninemonths, ICE hadtopped
detaining families atiutto, reducing itfamily detentioncapacity byabout300 bedsSince then,
ICE hasopened and closed one temporary FRC and then opened tweR®@spover time
increasing its total capacity to detain familiesdwer 3200beds.(See Appendix BA Brief
History of INS/ICE Family Residential Facilitigs.

Today, midway througthe Administratios eighth and final year, ICE maintaitizee FRCs
eachoperated by a differembntractoyalthough of course ICE is responsible for all thiseis
ordinary practice, we refer to the facilities, which described below by their location rather
than their formal namabbreviationThe contracting organizations have hundreds of staff, and
ICE also has employe&gho work at the facilities, both to monitor conditions and to carry out
immigration processingtheir total operatingapacityis 3,326 beds

1 Karnes County Residential Center. This facility, in Karnes City, Texas, is operated by the
GEO Group a private prison companit has been a family detention center since August
2014.As of August 2016it held 595women and childrerwhich is approximately its
operating capacityAs of June 2016, ICE reported 4OE staffat Karnes

1 South Texas Family Residential Center. This facility, in Dilley, Texas, is operated by
Corrections Corporation of America; ipenedn December 2014. It has 24P0 bed
capacity, but as ohugust2016 heldl,374women and childrerin June 2015ICE
reportedd 1 ICE staff at Dilley

1 Berks Family Residential Center. This facility, in Berks County, Pennsylvania, is owned
and operated by Berks Countyofiginally opened in March 2001n February 2013he
facility was moved to a new building, also operated by the cotedgnfigured wh
original capacity for 96 but potential capacity for up to 26ildren and their parents. It
currentlyhas a maximum capacity of 96, but a®afust 2016, held 7people. Fathers
havein the pasbeen detained at Berks, but it is our understandirtg@tacurrently is
using the facility to detain only mothers and their childWe.do not know how many ICE
staff work at Berks.

ICE wasunwilling to share with us information on the lengthdefinee$stays, but according
to the federal governmeistpublic filings in theFloreslitigation, looking at families initially
booked into ICEs FRCs starting October 23, 2015 (that is, excluding any families taken into
custody prior to that date), the statistics as of May 186 2¢ere:

i Totaldetineesver the7-month period: 18,706

® Descriptions are largely based Pacl. of Jon Gurule & 5, Flores v. Holder, No. 2:86v-04544 (C.D. Cal. Jw3,
2016),www.clearinghouse.nghDocs/public/IMCA-00020030.pdf



http://www.clearinghouse.net/chDocs/public/IM-CA-0002-0030.pdf

1 Average length of stay: 17.7 days for those still detained as of that date; 11.8 daysefor tho
no longer in detention.
1 Overtheentire populatiorfboth detained as of May 2016 and previously released)
a. 58%werereleased in 1@ays or les
b. 96%were releaseth 20 days or less
c. 99%were releaseih 30 days or les$

The same filing also included snapshyye informationLooking atthe population detained on
May 16, 2016:

1 There were a total of, 234 detainees

1 44%at that pat in timehad so far been detained for 10 days or. less
1 88%at that point in time had been detairied20 days or less

T 94%at that point in timdad been detainddr 30 days or lesS.

We have been told that after U.S. District Judge Dolly Gee entered anrofderesin July 2015
requiring speedier release of most childirem family detention, the Texas facilities have mostly
had families pass through in less than three weeksliéarhioused at Berks have faced very
substantially longer detention periogigh some families remaining in detention for over a year

Each FRC is covered by I@Family Residential Standards, which are publically available at
https://www.ice.gov/detentieatandards/familresidential In addition materials provided by ICE

to the ACFRC Subcommittee®nfirm that when th2011Performance Based National Detention
Standard¢PBNDS 2@.1) provide a higher level of care for detainees, FRCs are required to adhere
to that higher standartVith respecto medical and mental health caf®kCs are also required to
comply with ICE Health Care Service Corps (IHS®)icies and procedurgbut hesewere rot

made available to the ACFRC.

Each facility has adopted its own facit$pecific policies, which are supposed to implement and
expand upon the Standards. These are not publically available but we have obtained a few of them
from ICE. In addition, eacRRC provides itdetaineeswith aresidenthhandbookwhich

summarizes the rules, policies, and procedures that #ffaot we were provided thieandbooks

in English, but they aralso available in Spanish.

®ld. at 12 13.

1d. at 13.

8 Flores v.Johnson2:85cv-04544 (CD. Cal. July 24, 2015) http://www.clearinghouse.net/chDocs/publicABA-
00020017.pdf In herJuly 2015FloresdecisionJ udge Gee found that the DHS6s f ami
of compliance with thstipulated settlement in tlease, which regulatetie treatment andonditions of children in

INS custody The settlement iavailable ahttp://www.clearinghouse.net/chDocs/publicA&A-00020005. pdf

® Each of the existing FRC resident handkois publically available, because they were filed infloges litigation.

The Karnes handbook, in English and Spanish, is available as exhibits 1 and 2 ¢cltltd Idanita Hesterlores v.
Holder, No. 2:85cv-04544 (C.D. Cal. Jun3, 2016) www.clearinghouse.net/chDocs/publicAGA-00020029.pdf

The Dilley handbook, in English and Spanish, is available as exhibits 1 and 2 to the Decl. of Valentin de la Garza,
Flores v.Holder, No. 2:85cv-04544 (C.D. Cal. Jun3, 2016) www.clearinghouse.net/chDocs/publicA®A-0002
0029.pdf The Berks handbook is available, in English only, as exhibit 2et®#tl. of Joshua G. Reiflores v.

Holder, No. 2:85cv-04544 (C.D. Cal. Jun3, 201§, http://www.clearinghouse.net/chDocs/publicAVA-0002

0030.pdf
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1. DECISIONSTO DETAIN AND RELEAS E

In the view of theACFRC, it is well within our broadnandateand tasking, quoted aboue,
evaluateDHSGs policiesrelating todecisions to detain, the length of detention, decisions tasele
and conditions of releas®peratingon this premise, and beginning in December 2015 and
continuing to the presenfjembers othe ACFRCand its Subcommitteesquested relevant
information regardingletention and release polici€&HS wasunresponsive to these requests; ICE
ultimately statedn a July 2016 exchange with the ACFRC that issues concerning decisions to
detain, length of detention, conditions of release, and related questidgiositzide the scopef

our mandate to develop best practices applicaditds This conclusion coradicts the
Committeés charter and appointment documents.

In the absence of requested information from DHS, the Committee has consulted a wide range of
other credible sourcescluding, for examplethe United States Commission on International
ReligiousFreedom, the American Bar Association, reports by-reslpected nogovernmental
organizationsandpublic statements made by Secretary Johnson.

Each recommendatian this Parts preceded by a brief overview of the controlling law and
policies relevanto detention and release, amdummary of current practicéhe
recommendations are intended to improve current practice consistent with extant U.S. law and

policy.

First and most importantly, our overarching recommendation is for DHS sawpigt detaning
families.We recommend that DHSot place asylum seeker families in expedited removal
reinstatement afemoval, and instead to return to its prior practice of placing these families in
regular removal proceedings via a Notice to ApgBarA) and releasing themwith the use of
appropriate follow up support or compliance requirements as alternatives to detention where
needed to address public safety or flight risk concerns.

Recommendation 11: DHSG immigration enforcement practicesshould operationalize the
presumption that detention is generallyneither appropriate nor necessaryfor families i and
that detention or the separation of families for purposes of immigration enforcement or
managementare never in the best interest of children. DHS&hould discontinue thegeneral
use of family detention, reserving it forrare caseswvhen necessary following an
individualized assessment of the need to detabecause of danger or flight risk that cannot
be mitigated by conditions of releasdf such anassessment determines thantinued
custodyis absolutelynecessary, families should be detained for the shortest amount of time
and in the least restrictivesetting possible all detention facilities should be licensed, non
secureand family-friendly. If necessary to mitigate individualized flight risk or dangerevery
effort should be made to placedmilies in community-based casenanagementprograms that
offer medical, mental health,legal, social and other services andsupports, so thatfamilies
may live togetherwithin a community. This recommendation isconsistent withexisting U.S.
law.

In the event that DHS declines to accept this recommendatfal, we makeadditional
recommendations omter alia, the proper release of families in expeditechoval processes and
against the use of prolonged detention of families in almost any circumsté&mcBart concludes



with recommendationelating to conditional release, bond, aade management for released
families.

A. Limit or Eliminate the Use of Expedited Removaland Reinstatement of Removal
for Families

In 1996, the lllegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) created a
newfiexpedited removal procesgiving immigration officers the authoyito order certain
categories of immigrants removed without a hearing or review by an immigration*fliye.
expedited removal statut®yA Section235, stateghatiiany alien subject to the procedures under
this clause shall be detained pending a firdénination of credible fear of persecution and, if
found not to have such a fear, until remoeEdThe gvernmeninterpres this language teequire
detention in the specified circumstancgsnilarly IIRIRA also establisheReindatement of
Removal forindividuals returning with prior orders of removal.

Since the initial implementation of expedited removal, the categories of people to which it applies
have been successively expandéy DHS and the number of immigrants placed in expedited
removal procedings has increased dramaticafijNationals from Mexico, Guatemala, Honduras,

% |mmigration and Nationality Act (INAE 235

4. § 235(b)(1)(B)(iii)(1V).

12| ike those in expedited removal, immigrants whose prior removal orders are reinstated are also subject to curtailed
administrative procedures. IN&241(a)(5)8 C.F.R. § 1241.8 However, individuals in reinstatement of removal who

are found to have a reasonable fear of persecution or torture are eligible for withholding of removal or protection under
the Convention Against Torture. Although DHS takes the position that thes&lirals arenoteligible for asylum,

litigants have raised contrary views, which have been accepted by at least some immigration judges. As the
Committeebds recommendations in this section focus pri m;
detiled discussion of reinstatement of removal procedures. The curtailed reinstatement procedures, however, raise
many of the same concerns regarding lack of due process and the possit@libutEmendf refugees in violation of
international and domestlegal obligations. In addition, some of the detainees at FRCs will be immigrant crime
victims with pending VAWA, T or U visa casds.the Violence Against Women Act of 2005ongress urged the
Department of Homeland Security to exercise its discretimmsubject immigrant victims with pending or approved
VAWA self-petitions, U visas or T visas to reinstatement of removal, which prevent securing sucBeelief.

Extension of Remarks by John Conyers Regarding VAW, CONG. REC. E260507 (Dec 18, 20(b).

13 Expedited removal was first implemented in 1997 when IIRIRA entered into force and at that time only applied to
arriving noncitizens at ports of entry, per INA § 235(b)(1)(A)(INA §235(b)(1)(A)(iii) also gives the Attorney

General authority tofply expedited removal to other categories of immigrants. In November 2002, expedited removal
was expanded to apply to undocumented-@abans entering the U.S. by sea and by September 2005 had been
expanded to apply to undocumented #@ubans apprehendedthin 14 days after entry within 100 miles of the U.S.
Southwest bordeELIZABETH CASSIDY & TIFFANY LYNCH, U.S.CoMM& ON INT& RELIGIOUS FREEDOM (USCIRF)

BARRIERS TOPROTECTION THE TREATMENT OFASYLUM SEEKERS INEXPEDITED REMOVAL 13 (2016),
http://www.uscirf.gov/sites/default/files/Barriers%20T0%20Protection.ptife r e iUS@RFREPORD fjin. 2006,

this provision was extended to all U.S. borders. American Immigration CoRecilpval Without Recourse: The

Growth of Summary Deportations from the United StgAgs. 28, 2014,
https://www.americanimmigrationcouncil.org/research/remaviiiout-recoursegrowth-summarydeportations
unitedstates Data from USCIS Asylum Division Quarterly Stakeholder Meetings stibat in FY2014, 80% of

people put into expedited removal were +witizens crossing the border versus 20%-nitizens entering at ports of

entry. In contrast, in FY2005, nanitizens crossing the border comprised 10% of expedited removal cases amd ports
entry 90% USCIRFREPORTat 14.

1n FY 1998, there were 23,487 expedited removals (representing 20% of all remioMals2013 there were

193,032 expedited removals (representing 44% of all remoWs}IRFREPORT, supranotel3, at 12 (citing data
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and El Salvador accounted for 98% of all expedited removals in FY'26i8vever the use of
expedited removand reinstatement of removaldscretionary and not mandatoyHS has the
option of using or not using expedited remawateinstatement of removal individual casedn
fact, prior to 2014, families were typically not put into expedited remavalrarely reinstatelut
instead generally issué¢btices to Appearand releasetf In fact, ICE officials stated in 2011 that
it was ICE policy to place families apprehended at or near the border in regular removal
proceedings undéection 240 of the INA, rather than expedited remdv¥al.

Following the increase in arrivatd unaccompanied children as well as families (often referred to
as thefisurge) in the summer of 2014, this policy changed. DHS Secretary Jeh Johnson began
stating publicly that families would be detained in order to deter others from comingcstie

To effect this policy, DHS began putting familieprimarily mothers and their childrénin
expedited removal proceedifgandreinstatement proceedingsd detaining them. In 2014,

there waonly one family detention center operation, the Berks Caty Family Residential

Center, with a 9®ed capacity’ As it began scalingp the use of expedited removal for families
in response to thilsurge) ICE opened additional family detention facilié® hold the
dramatically larger number of detained fagsf?

from the DHS Office of Immigration Statistics, Annual Reports on Immigration Enforcement Actions and Statistical
Yearbook).

15 USCIRFREPORT, supranote13, at 13 See alstHUMAN RIGHTS FIRST, FREQUENTLY ASKED QUESTIONS ASYLUM
SEEKERS AND THEEXPEDITED REMOVAL PROCESYNov. 2015,
http://www.humanrightsfirst.org/sites/default/files/FABylumseekersandthe-expeditedremovatprocess.pdf A T h e
overwhelming majority of individuals placed in expedited removal are from El Salvador, Guatemala, Honduras, and
Mexi co. 0) .

¥ See, e.gCOMMAN ON IMMIGRATION , AMERICAN BAR ASIN, FAMILY IMMIGRATION DETENTION: WHY THE PAST

CANNOT BE PROLOGUE22 (July 31, 2015),
https://www.americanbar.org/content/dam/aba/publications/commission_on_rismionigFINAL%20ABAY%20Family
%20Detention%20Report%2aP-15.authcheckdam.pdf il n t he year s i mmedi ately prio
almost all families arriving at the U.S. border seeking asylum were released to live in the community while their
immigration hearing moved f or wa ARBAGAMVILY DEeERTeON RERORT e r

7 INTER-AM. COMM&N ON HUMAN RIGHTS, REPORT ONIMMIGRATION IN THE UNITED STATES: DETENTION AND DUE
ProcEessnote 568 Dec 30, 201), https://www.oas.org/en/iachr/migrants/docs/pdf/Migrants2011.pdf

18 See, e.gStatement by Secretary of Homeland Security Jeh Johnson Before the Senate Committee on
Appropriations(July 10, 2013, https://www.dhs.gov/news/2014/07/10/staterrsgtretaryshomelandsecurityjeh
johnsonsenatecommitteeappropriationsJeh C. Johnson, Secretary of Homeland Securigdout of Secretary
Johnsonds YJung20,t2014, bitpsT/ewwadBs.gov/news/2014/06/20/readsetretarsjohnsonsvisit-

texas ABA FAMILY DETENTIONREPORT, supranotel5;at 23 (descri bi ng-rtelH e akdkemi rmpiod tirce
intended to deter other families fraseeking asylum in the U.S.).

19 CATHOLIC LEGAL IMMIGRATION NETWORK, EXPEDITED REMOVAL AND FAMILY DETENTION; DENYING DUE PROCESS

1 (2019, https://clinicle@l.org/sites/default/files/cara/ExpeditBtmovaiBackgrounder.pdf [fi1he number of

families the government has placed into the expedited removal process and subsequently detained haé increased
20 5eeABA FAMILY DETENTION REPORT, supranote15, at 8 12 for a history of family detention in the United States,
including a summary of the opening in 2006 and subsequent decommissioning in 2009 of the T. Don Hiytto Fami
Residential Center as a place to detain families. The Berks County Family Residential Center was opened in 2001,
converted from a former nursing home, with 84 beds. It has since been expandedrterit96-bed capacity.

L DHS Press OfficeSouth Teas ICE Detention Facility to House Adults With Child(ddy 31, 2014,
https://www.dhs.gov/news/2014/07/31/sotexasice-detentionfacility-houseadultschildren(Karnes, formerly an
adultmale facility, was repurposed and opened as a family detention center on August 1, 2014); ICE Newsroom,
ICE's New Family Detention Cemtim Dilley, Texas to Open in Decemb@tov. 17, 2014,
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In February 2015, the U.S. District Court for the District of Columbia issued a preliminary
injunction enjoining DHS from using deterrence as a factor in initial custody determinations and in
arguments against release of families on B June P15, Secretary Johnson announced that
DHS hadfdiscontinued invoking general deterrence as a factor in custody determinations in all
cases involving familie§’*

Nevertheless, at the individual immigration officer level, it remains unclear what factuseare

for custody determinations, and how they are applied. It is also unclear whether these decisions are
made by ICE oCustoms and Bordétrotection(CBP). The ACFRC repeatedly requested

information on this point, but ICE did not provide the requestéamation.In the absence of
information from ICE, we have looked to data and analysis provided by other credible sources, a
number of whicthave foundhat the decision to put women and children in expedited rerhagal

not seeradto follow any clear agicable standard, but appears largely dependent on whether there
is available bed space FRCs We do not know if this remains true in recent months, when the
Florescouris insistence on speedier processing of families has reduced the population in the
FRCs to well below capacitut prior to that change in circumstances, the United States
Commission on International Religious Freedom (USCIRF) report found, for example, that the
McAllen Border Patrol station tracks family detention bed space and, & #nemo beds available,
releases families with bus tickets and Notices to AppeHne InteFAmerican Commission on

Human Rights (IACHR) also concluddihut for capacity limitations, all families would be

detained under current policy . No substantie criteria are used, nor is an individualized
assessment conductéd.Several NGOs have asserted that although the Administration has

https://www.ice.gov/news/releases/igesn-family-detentioncenterdilley-texasopenrrdecenber (South Texas Family

Residential Centdr that is, Dilleyi slated to open December 2014).

22 HUMAN RIGHTS FIRST, FAMILY DETENTION: STILL HAPPENING STILL DAMAGING 2i 3 (Oct 2015,
http://www.humanrightsfirst.org/sites/default/files/HR&mily-detentionstill-happening.pdf Al f t he pace of
continues as it has over the past month, DHS may hold 45,000 children and parents in familyndbternytar, as
compared to approxi mately 6, 00O.UiSavbhicraTIOh aNa@ CusToMsh o wer e  d «
ENFORCEMENT, ICE ENFORCEMENT ANDREMOVAL OPERATIONSREPORT. FISCAL YEAR 2014 at3 (Dec 19, 2014,
https://www.ice.gov/doclib/about/offices/ero/pdf/20ité-immigrationremovals.pd{ [F]amily units apprehended at

the border may be placed into expedited removal proceedings and detainedekdhis process requires ICE to

maintain an increased level of family detention space, which historically has been limited to fewer than 100 beds

nati onwi deéAs a resul t, in the summer | CE sotangdnt subst
capacity to detain and remove family units, and since then ICE has opened three additional facilities for this
purpose. 0) .

% Court OrderRILR v. Johnson1:15-cv-0011-JEB (D.D.C.Feb.20, 2015) https://www.aclu.org/legal
document/rilrv-johnsonorder?redirect=immigrarntsghts/rilr-v-johnsonrorder. Note that this preliminary injunction

was dissolvedby agreement othe partiesafter DHS announced a new policy whereby it would abide by injunction

terms.

4 Jeh C. Johnson, Secretary of Homeland Security, Statement On Family Residential Centers (June 24, 2015),
https://www.dhs.gov/news/2015/06/24/state memtretaryjeh-c-johnsonfamily-residentialcenters

% USCIRFREPORT, supranotel13, at 62.

% INTER-AM. COMM& ON HUMAN RIGHTS, HUMAN RIGHTS SITUATION OF REFUGEE ANDMIGRANT FAMILIES AND

UNACCOMPANIED CHILDREN IN THE UNITED STATES  135(Oct 2015,
http://www.oas.org/en/iachr/reports/pdfs/Refugbtigrants US.pdf[Hereinaftel ACHR OCTOBER2015REPORT;

see alsoLUTHERAN IMMIGRANT REFUGEESERVICES(LIRS) AND THE WOMENG REFUGEECOMMISSION (WRC),

LOCKING UPFAMILY VALUES, AGAIN 3 (Oct 2014, http://lirs.org/wp
content/uploads/2014/11/LIRSWRC_LockingUpFamilyValuesAgain_Report 141114pddHS of fi ci al s ha
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disavowed the deterrence rationale for detention publicly, its continuedletextion of asylum
seekers including wome and childreri may indicate otherwis¥.

DHS is not required to place families in expedibedanstatement ofemoval, withtheir attendant
policy of detentionThere is clear authority holding that immigration officials have the discretion
to refer anyindividual who could be subjead expedited removalr reinstatement of removed
regular ®ction 240 removal proceedings before an immigration judge inStéméebruary 2016,

a coalition of organizations, including faittased organizations, sentedtér to Secretary Johnson
and Deputy Secretary Alejandro Mayorkas calling on DHS to exercise this discretionfatapto
using fasttrack removal procedures, such as expedited removal, against Central AmTiddues.
letter argued thdithese fastrackprocesses deprive asylum seekers of their right to due process
and rgosults in vulnerable children and their mothers being deported to the very dangers they
fled.0

ICEGs stated policy is tdprioritize[] detention bed space for: (1) aliens it is requitedetain
under the INA; (2) those who pose a risk to public safety if released; and (3) those at risk of

that there is no set standard or policy to determine which families are detained and which families are released except
for the availability of bed space. 0) .

2" HUMAN RIGHTS FIRST, LIFELINE ON LOCKDOWN: INCREASEDU.S.DETENTION OF ASYLUM SEEKERSLIFELINE ON

LockDoOwN 3(July 2016) http://www.humanrightsfirst.org/sites/default/files/Lifelhog-Lockdown_O.pdf{ i S o0 me

detention and releaskecisions appear to be based on a desire to deter asylum seekers from seeking U.S. protection.
Some of | CE6s decisions to continue detention and/or d:i
objective of det er rDetarreree Sirategy Targeting ICentraimAmerican Maylam Seekers Comes

at a High Human CostMMIGRATIONIMPACT.COM (May 18, 2018, http://immigrationimpact.com/2016/05/18/ceait
americangleported/

2 Matter of ER-M & L-R-M, 25 I. & N. Dec. 520 (BIA 2011JDHS argued before the BIA that it had discretion to

place an arriving alien iBection 240 removal proceedings rather than invoking expedited removal. The BIA agreed,

findi ng that @ACongr es s &ectios235()(1)(AXi)lofethe Aat does nat sahryats drdinary n
meaning, namely, that an act is mandatory. |t is commo!
made by the Executive Brarh o f Government on whether to charSe an in
alsoHUMAN RIGHTS FIRST, FREQUENTLY ASKED QUESTIONS supranotel5, at 2 gxplaining that expedited removal is
discretionary).

29 etterfrom Advancement Project et alo, JehJohnsonSecretary of Homeland SecurigndAlejandro Mayorkas,

Deputy Secretargf Homeland Securit{feh 18, 20186,

http://www.lawg.org/storage/documents/JohnsonMayorkas_letter final_signed_2232016.pdf

%91d. Other NGOs have raised similar concerns about whether thepvigal use of expedited removal violates due

process and results in the removal of persons with legitimate grounds forSebek.g American Immigration

Council,Removal Without Recourse, sup@te13, a t [E]xpédited removal can lead to erroneous deportations of
individuals who are not deportable or who would be eligible to apply for lawful status in the United States or to seek
prosecutorial discretiori processed through normal immigration court procedures. In addition, individuals who may

have resided in the United States for decades, and left only for a brief period of time, may be deported pursuant to
expedited removal despite having significantties t h e Un iCamialic [SE6Aa IMeIGRATON NETWORK,

EXPEDITED REMOVAL AND FAMILY DETENTION, supranotel9, at 2; AMERICAN CIVIL LIBERTIESUNION, AMERICAN

EXILE: RAPID DEPORTATIONS THATBYPASS THECOURTROOM4 (Dec 2014, https://www.aclu.org/files/assets/120214
expeditedremoval 0.pdff0 DHS of fi ci al s u s gtotagidy seportgenaine asglunrseegersn ot o n |
arriving at our borders, but also to remove longtime residents with U.S. citizen family; children; individuals with valid

work and tourist visas; and others with significant ties or legal claims to be in thel Sidties. Some individuals

quickly deported through these processes are eligible for relief from deportation and would win the right to remain in
the United States if brought before an i mmigration jud:
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absconding™ Prior to 2014, ICE was seemingly adhering to this practice by not putting families

in expedited removal and detention. Expedaad rénstatement ofemoval is discretionary and,

at present, appears to be applied to families arbitrarily, dependent on available bed space in family
detention centers.

Of critical importance here, the vast majority of families placed into expedited reoroval
reinstatement of removahd subjected to family detention are fleeing the Northern Triangle
countries of Guatemala, Honduras, and El Salvador. The rigimmdergoing a welllocumented
human rights crisf and nearly 90% of individuals in family faities from these countries pass

their credibleor reasonabléear interviews The use of expedited remoyatinstaément,and
detentionagainst a population that hesoverwhelminglydemonstrated credibtdaims is
unnecessary and wasteful. MoreovehjlestheCommitteebelieves strongly that bona fide asylum
seekers in general should not be needlessly detained, this is particularly true for children, whose
best interests must be paramount in all enforcement decisions pertaining tad tiledra:mful

effects of detention on children are well established.

Given that Secretary Johnson has acknowledged that deterrence should not be a factor in custody
determinations and recognizing the myriad concerns about expedited remdvalnstatement of
removaf* raised by NGOs and others, DHS should discontinue the widespread application of
expedited removaindreinstatement of remavyto families Insteagd DHS should release asylum

seeker families with a Notice to Appeaarless DHS makes a determination, based on

individualized factors, that a family presents a danger to the community or a risk of flight that
cannot be mitigatetf Moreover, any decision to detain a family should be reviewed by ICE
Headquarters and reassed at the Headquarters level at least once a month.

Recommendation 12: DHS should not use e@tention for the purpose of deterring future
family migration or punishing families seeking asylum in the U.S. Any contrarypolicy is
unlawful and ineffective.

Recommendationl-3: DHS should return to its prior practice of not putting families into
expedited removaland reinstatement of removal Instead DHS shouldplacefamiliesin

31 OFFICE OFINSPECTORGENERAL, DEPOT OF HOMELAND SECURITY, OIG-15-22, U.S.IMMIGRATION AND CUSTOMS
ENFORCEMENTS ALTERNATIVES TODETENTION (REVISED) 3 (Feb. 4, 201),
https://www.oig.dhs.gov/assets/Mgmt/2015/01G-25 Feb15.pdfHereinafterOIG ISAP REPORT].

¥ See, e.gDiego ZavalaFleeing for Our Lives: Central American Migrant CrisSMNESTY USA (Apr. 1, 20186,
12:12 PM) http://blog.amnestyusa.org/americas/fleefogour-lives-centralamericarmigrantcrisis/, Lily Folkerts,

A Look at the Northern Triangle of Central America in 2016: Sustained Violence and DispladesmanfAMERICA
WORKING GROUP(Aug. 15, 201§ http://www.lawqg.org/actiorcenter/lawgblog/693-general/170%-look-at-the-
northerntriande-of-centralamericain-2016-sustainedviolenceanddisplacement

33 AMERICAN IMMIGRATION LAWYERS ASSIN, DUE PROCESS DENIED: CENTRAL AMERICANS SEEKING ASYLUM AND
LEGAL PROTECTION IN THEUNITED STATES 3 (Jure 15, 2016, http://www.aila.org/infonet/repomrtiue processdenied
(citing USCIS data atote?).

% INA § 241(a)B), 8 U.S.C. § 1231(a)(5), 8 C.F.R. § 241.8. For a summary of reinstatement procedure and practice,
see Trina Realmuto, American Immigration Courteiactice Advisory: Reinstatement of Remdadril 29, 2013),
https://www.americanimmigrationcouncil.org/sites/default/files/practice_advisory/reinstatement_of ren$al 4
13 fin.pdf

% See8 C.F.R. § 236.1(c)(8)f. Zadwdas v.Davis 533 U.S. 678 (2001) (discussing permissible uses of civil
immigration detention under INA 241).
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regular proceedings via issuance of a Notice to Appear amd all but the most unusual
situationsrelease them promptly as a family.

B. Avoiding Detention During Credible and Reasonabld~ear Processs

Current practice indicates that DHS typically detains individuals under INA Section 28%{(b)

INA Section241(a)(5)during the course afredible fearand reasonable fearterviewsand

following a negative credibler reasonablé&ar determination until removal. Although it has
characterized such detention as mandatory, DHS has recognized and exercised humanitarian parole
authority pursuarto INA Section 212(d)(5) to release individuals detained under INA Section

235(b) for humanitarian reasons or a significant public beffeiegulations explicitly list as a

category of immigrants meriting parole thd®ého have serious medical conditianswvhich

continued detention would not be appropigaiepresent medical emergencies, in addition to those
whose release would favor law enforcement objecti/&griousmedical conditions include

mental health conditiorthatmay be exacerbated by profged detention and isolation.

Many asylum seekers suffer frgposttraumaticstressdisorder, depression, anxiety disorders, and
other psychological disordéfshat qualify as serious medical conditions. For many of the women
and children detained RRCs these medical conditions resulted from domestic violence, sexual
assault, attempted sexual assault, and/or other traumatic events in their home doangryheir
travel,and after arriving in the 13. UNHCR, in particular, has documented that marthef

detained women and children have particularly high rates of trauma sustained both in the home
country and en route to th&S.3 For mothers and children with these conditidentinued

detention would not be appropriaf€.Numerous studies have docemed how detention

exacerbates existing mental trauma and is likely to have additional deleterious physical and mental

% SeelNA § 212(d)(5)(A); 8 C.F.R. § 212.5(bfee,also,e.g, Decl. of Denise Gilmaat {1 34, Flores v. LynchNo.
2:85cv-04544 (C.D. CalAug. 14, 2015 ECF 1877, Exh. 96 (attesting to knowledge of instances in which asylum
seekers placed in expedited removal were paroled pending their credible fear inteigmgtpn Asylum Office,
Stakeholder Engagement Meeting Minytesb. 25, 205) at 6 http://www.gaal.com/wp
content/uploads/2015/08/2002-25-StakeholdeiMeetingMinutes.pdf(reporting that the number of pending ron
detaired credible fear cases was 308).

378 C.F.R. §8 212.5(b)(1), 235(b)(4)(ii).

38 UNITED NATIONS HIGH COMM&R FORREFUGEES REFUGEERESETTLEMENT. AN INTERNATIONAL HANDBOOK TO
GUIDE RECEPTION ANDINTEGRATION 233 (Oct 1, 2003, http://www.unhcr.org/en
us/protection/resettlement/4a2cfe336/refugesettlementnternationalhandbookguidereceptionintegration.html
(citing clinical studies that found rates of PTSD in refugees ranged freti@®% compared td% in the general
population and rates of depression in refugees ranged froiT224). See als€CARA Family DetentiorPro Bono
Project, Office for Civil Rights and Civil Liberties Complai@ngoing Concerns Regarding the Detention and +ast
Track Removal of Children and Mothers Experiencing Symptoms of Ti2a(viex. 28, 2016,
http://www.aila.org/advemedia/presseleases/2016/caacl-complaintconcerngegardingdetention( [W]any
detained families suffer from Pesaumatic Stress Disorder (PTSD), anxiety, degiogsor other emotional or
cognitive disorderso).

39 UNITED NATIONS HIGH COMMISSIONERFOR REFUGEES(UNHCR), WOMEN ON THERUN (Oct. 2015),
http://www.unhcr.org/efuspublications/operations/5630f24c6/womem.htmt UNITED NATIONS HIGH COMMISSION
FORREFUGEES(UNHCR), CHILDREN ON THERUN (Mar. 2016) http://www.unhcr.org/efus/about
us/background/56fc266f4/childrem-the-run-full -report.html?gquery=children%200n%20the%20run

08 C.F.R. § 212.5(b)(1).
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health effects on immigrantsparticularly traumatized persons like asylum seekENGOs
maintain that it is especially inappropriaedetain women and children given allegations of
sexual abuse iIRRCS$?that threaten to further traumatize detainees, many of whom fled their
countries due to sexual violente.

Many mothers and children in family detention may also have suffered ciGtimeization or

domestic violence while in the U.S. or were trafficked to the U.S., and could qualify fersaU
VAWA selfpetition, or T visa as a result. Children who have been abused, abandoned, or
neglected by one of their parents may qualify foecg Immigrant Juvenile Status (SIJS).
Detention, however, prevents women and children from learning about and pursuing these other
forms of relief, especially as ICE fails to scréenor even inform them of such relief. Detention
may also impede law &rcement objectives by hindering cooperation with authorities regarding
crimesi necessary in particular for-Usa applicant? Potential eligibility for any of these forms

of relief shouldcounsel ifavor of release.

“l Katy Robjant Rita Hassan, & Cornelius Katardental Health Implications oDetainingAsylumSeekers:
Systematidreview, THE BRITISH J. OF PSYCHIATRY, 306-312 (Apr. 2009),
http://bjp.rcpsych.org/content/bjprcpsych/194/4/306.full, pCHR OCcTOBER2015REPORT, supranote26, 1 145;
LUTHERAN IMMIGRANT REFUGEESERVICES(LIRS) AND THE WOMENG REFUGEECOMMISSION (WRC), LOCKING UP

FAMILY VALUES, AGAIN, supranote26; Americanimmigration Lawyers Ag¥, et al, Office for Civil Rights and Civil
Liberties ComplaintThe Psychological Impact of Family Detention on Mothers andd@l Seeking Asylu(dure

30, 2019 http://www.aila.org/advemedia/presseleases/2015/impatamily-detentioamentathealth/complaincrcl;
Unitarian Universalist Service Cent®&o Safe Haven Here: Mental Health Assessment of Women and Children Held
in U.S. Immigration DetentiofOct 2015,

https://www.researchgate.net/publication/283014905 No_Safe Haven_ Here Mental Health Assessment of Wome
n_and_Children_Held _in_US_Immigration_Detenti@ARA Family DetentiorPro Bono Project, Office for Civil

Rights and Civil Liberties ComplainBngoing Concerns Regarding the Detention and Haatk Removal of

Children and Mothers Experiencing Symptom$raiuma supranote38.

2 Mexican AmericarLegal Defense and Educational Fuetlal.,[CRCL] Complaints Regarding Sexual Abuse of
Women in DHS Custody at Karnes County Residential C&éqt 30, 2013,

http://www.maldef.org/assets/pdf/20089-30 Karnes PREA_Letter Complaint.p&enée Feltazmmigration

Facility Guard Given Jail Time forSexualAssault ofDetainee THE GUARDIAN (Apr. 23, 20L6,7:00 PM)
https://www.theguardian.comArews/2016/apr/23/immigratietietentioncenterguardsexualassaulprison

(describing sexual assault at Berks County Residential Center);

“3U.S.: Trauma in Family Immigration DetentiddRW.ORG(May 15, 201512:22 PM)
https://www.hrw.org/news/2015/05/15/rmumafamily-immigrationdetention0; AMERICAN CIVIL LIBERTIES

UNION, IMMIGRANT FAMILY DETENTION IN THEUNITED STATES 1 (Apr. 17, 2015,
https://www.aclu.org/files/field_document/ACLU%2620Family%20Detention.pdf i Accor di ng t o Physi
Human Rights and the Bellevue/NYU Program for Survivors of Torture, detention can also exacerbate the trauma
experienced by both childrennd adul ts who have fled violence in their
allegations of abusive conditions at the different family detention facilities, including sexual abuse, threats by guards
to separate mothers from their children, iatadn against mothers for engaging in actions to protest their detention,
and inadequate mental health and medical care. o).

“4 Research has found both U visa victims and VAWA-pelitioners who have begun the process of filing for
immigration relief undethese programs call the police to report crimes at significant fidiesis true although

VAWA self-petitioners have no cooperation requirement related to the VAW#Asttioning programkKRISZTINA E.

SzABO, DAVID STAUFFER, BENISHANVER & LESLYE E. ORLOFF, EARLY ACCESS TONWORK AUTHORIZATION FOR

VAWA SELF-PETITIONERS ANDU VISA APPLICANTS NATIONAL IMMIGRANT WOMENG ADVOCACY PROJECT31i 32

(Feb. 12, 20140ttp://niwap.orgleports/EarlyAccessto-Work-Authorization.pdf(36.2% of VAWA selfpetitioners

and 25% of U visa victims file police reports for future abuse after filing their immigration cases and 73.1% of U visa
victims actively cooperate in criminal investigations @andsecutions)l.ESLYE ORLOFF, LEVI WOLBERG, & BENISH
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In addition to these humanitariaarcerns, release of mothers and children from detention would
have significant public benefit, a factor favoring release under the statute. The argument for public
benefit has been made by NGOs that cite to the high cost of immigration detention anal point

fithe cost created for U.S. taxpayers of needless;tkmg detention of individuals seeking
protectiond® These NGOs and others additionally assert that due process violations impede the
ability of detained families to effectively apply for asylum whiletained, creating situations

contrary to the public interest in which bona fide refugees are returned to face continued

persecution, including death, in their countries of orfgin.

DHS policy guidance on discretionary factors to consider in enforcasheeisions so as to free up
limited law enforcement resources for more pressing cases supports the release of families during
credible feaprocessesSecretary Johns@ November 201Rolicies for the Apprehension,

Detention and Removal of Undocumented Immigrar@siorandum addresses issues pertinent to

the release of families; it specifically states:

Absent extraordinary circumstances or the requirement of mandatory detention, field
office directors should not expend detention resources on aliens who are known to
besuffering from serious physical or mental illnesto are disabled, elderly,

pregnant, or nursingyho demonstrate that they are primary caretakers of children

or an infirmperson, owhose detention is otherwise not in the public interesif

an alien falls within the above categories and is subject to mandatory detention, field
office directors are encouraged to contact their local Officghief Counsel for
guidance'’ (emphasis added)

ANVER, U-VISA VICTIMS AND LAWFUL PERMANENT RESIDENCY, NATIONAL IMMIGRANT WOMENGS ADVOCACY

PROJECT(Sept.6, 2012) http://library.niwap.org/wpcontent/uploads/2015/pdf/PBkit-

UVisalLawfulPermanentResiden®y6.12.pdf(70% of U visa victims continue actively to cooperate in criminal

investigations and prosecutions and another 29% want to offer cooperation but the criminal investigation or

prosecution in their case is not moving forward).

LIFELINE ON LOCKDOWN, supranote 27, at 30 (indicating that DHS requested an allocation of $2.2 billion for

immigration detention in FY 20178MERICAN CIvVIL LIBERTIESUNION, ALTERNATIVES TOIMMIGRATION DETENTION:

LESSCOSTLY AND MOREHUMANE THAN FEDERAL LOCK-UP (2015,

https://www.aclu.org/sites/default/files/assets/aclu_atd_fact sheet fingdiM&ting Senate estimates that family

detention costs $266 per person per day in 2014

“® GUILLERMO CANTOR & TORY JOHNSON AMERICAN IMMIGRATION COUNCIL, DETAINED, DECEIVED, AND DEPORTED

(May 2018,

https://www.americanimmigrationcouncil.org/sites/default/files/research/detained_deceived _deported _experiences_of
recently deporteccentral american_families.pdibylla Brodzinsky & Ed Pilkington).S. Government Deporting

Central American Migrants to their DeatiBHE GUARDIAN (Oct 12, 20158:57 AM),

https://www.theguardian.comArews/2015/oct/12/obarvienmigrationdeportationscentratamerica(discussing a

study finding that as many as 83 Central American migrants were murdered soon after being deported from the U.S. in

2015) Letter from Benjamin Johnson, American Immigration Council, et al., to Léon Rodriguez, Director, U.S.

Citizenship and Immigration Services, and Sarah Saldafia, Director, Immigration and Customs EnfoEdeariaht (

2015, http://www.aila.org/advanedia/ailacorrespondence/2015/lettescisice-dueprocesgenumerating a number

of due process concerns implicated in family dettnon and warning against Athe dang

someond especially a child to the very danger that promgte hi s or her familyds flighto

*”Memorandum frondeh Charles JohnsoBecretary of Homeland Securifolicies for the ApprehensioBetention

and Removal of Undocumented Immigraiidlov. 20, 2014,

https://www.dhs.gov/sites/default/files/publications/14 1120 memo_prosedutliscretion. pdf
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Families seeking asylum fall into a number of the categories articulated by Secretary Johnson. We
have stated above that expedited remaeahstatement of removalnd detention is not

mandatory for these families and even if it wéine, memorandum indicates that release may
nonethelesbe appropriatdn the past, the government has released individuals in expedited
removal before they underwent their credible fear interviews. The Committee requested
information related to this issumit it was not producedo it is unclear to us whether there are

clear guidelines on when immigrants in expedited remowetinstatement of removehn be

paroled prior to a positive credible fearreasonabléear determination. Per statute and

reguhktions, and given the humanitarian, public benefit, and other considerations described in this
section, ifDHS chooses to place families in expeditgdeinstatement aemoval

(notwithstanding the earlier recommendation to cease doing sbpuld brodly grant parole or
release rather than detention for families.

Disconcertingly, recent evidence suggests that some families are separated and adults detained and
placed in expedited removal or reinstatement proceedings while children are sent to thefOffic
Refugee ResettlemefftFamily separation in these circumstances raises serious concerns and
violates the best interests of the childshich requires prioritizing family integrity and the
maintenance of emotional ties and relationship®ng family mmbers.The same family integrity

and unity considerations favint release of famieswith other family members in tHg.S. (and

who often may be mixedtatus families). The best interests of the child should be paramount in all
custody decisions regiing familymembersapprehended by DHS, including in the custody
decisionsaboutadults arriving with their children, and should favor release of the whole family
together as soon as possibleven if some family members are undergoing expedited rempval o
reinstatement procedures.

If DHS does detain a family, ICE should immediately work to facilitate release as soon as possible,
verifying community tiesandputting in place release prowsis that mitigate flight risks.
Situations may change, as well,agamilyG immigration case proceeds.

Recommendationl-4: Even if (notwithstanding Recommendation 12) DHS chooses to place
a family or any family members in expedited removabr reinstatement ofremoval
proceedings DHS should generally exercise its authority to releasmily members,together
as a family, as soon as possibl®etention should be only long enough to process a family for
release into alternatives to detention, and any decision to detain rather than relsashould be
reviewed at least monthly at the ICE Headquarters leveMhen DHS concludes that it
should, or must, release a child from family detention it should release the child with her
parent and siblings absent extraordinary circumstances, given thegumatic and detrimental
impact of that separation, and because in most cases, there are less restrictive means to
ensure the parenés continued participation in the legal process.

“8LeighBarrick,Di vi ded By Detention: Asylum SeAvkricaNg Famil i eso6 |
IMMIGRATION COUNCIL (Aug. 31, 2019, https://www.americanimmigrationcouncil.org/research/divitgeletention
asylumseekingfamilies-experienceof-separation
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C. Inconsistency in Criteria for Release of Families

With the expansion of family detention following theurge in the summer of 2014, families

were kept in detention for months or up to a year, even with a positive credibbe feasonable
feardeterminatiorf? This occurred notwithstandifgHS guidancehat sethe presumption that
immigrants with a positive credible fear reasonable featetermination should be released from
detention. A 2009 memorandum from ICE provides guidand@amale of Arriving Aliens Found

to Have a Credible Fear of Perseautior Tortureand requires that persons found to have a
credible fear be automatically reviewed by ICE for parole eligibility with a decision no more than
7 days after the parole interviédThe stated purpose of the memorandum waexplain[] how

the tem [fipublic interesd] is to be interpreted by DRO when it decides whether to parolene
memorandum instructs that parole should be granted following a positive credible fear
determination if the person establishes identity, poses no danger to thermpnand is not a

flight risk becauséicontinued detention is not in the public inter®stAlthough the 2009 parole
memorandum applies explicitly only fiarriving alien®i immigrants who arrive at an official

port of entry or via interdiction at séahe recognition that the public interest favors release of
bona fideasylum seekers applies broadly to any asylum seeker who has established credible fear
reasonable feawhether arfiarriving alierd or not. Moreover, for those pursuing asylum in regular
immigration proceedings, the Immigration and Nationality Act generally doEggquire

detention but instead broadly favors release unless ICE demonstrates individietiged or

9 ELEANOR ACER& OLGA BYRNE, HUMAN RIGHTS FIRST, U.S.DETENTION OFFAMILIES SEEKING ASYLUM: A ONE-

YEAR UPDATE 1 (Jure 2015, http://www.humanrightsfirst.org/sites/default/filesAmfie yr-family-detention

report.pdf( i About f i v eenand mathera made beeh hield th U.S. immigration detention since June 2014.

Some have been held for nearly a year, and as of April 25, 2015, neatlyjirohigas spent more than two months in

U.S. det ent IACGHR OCTorRER2DI5REPORTSSUPtANOIE26,at A5 ( AAccording to the
received, families for whom there is capacity at an immigration detention center are automatically and arbitrarily being
detained for the duration of tlmamigration proceedings initiated against them, even in cases where the mother has
passed an i niti dd atAlsdyf|a(tifoss familiesevhad werg eligihle;for bond and a custody

review, the Commission observed with concern that thexsdiés are usually being kept in detention for the duration

of their immigration proceedingsél CE attorneys have be;
family at Karnes must remain detai tgd 6bacawseed It asy fOpo
mass i | | e g aComphintar{§45,IRbR v. folinFor{D.D.C. 2014) https://www.aclu.org/legal

document/rilrv-johnsoncomplaint( [B]eginning in June 2014, faced with increased numbers of Central American
migrants entering or seeking to enter the United States through the southwest border, DHS decided to start detaining
families in large numbers. At the same time, DHS adopted a blblickBelease Policy for Central American families

in order to deter additional migrants from coming to the United States. Under this policy, even though Plaintiffs have
all demonstrated a credible fear of perseclitientitling them to pursue their asylwtaims before the immigration

courti and even though they are eligible under the immigration laws to be considered for release on bond,
recognizance, or other conditions, Defendants [DHS] are refusing to consider them for release and instead ordering
ther cont i nue &BAdFeMiLe DETENTGONRERORT, supranotel6,at 24 (fiBet ween June 2
February 2015, ICE denied release to nearly all detainediégnnilits initial custody determination, even those who

had passed their screening interviews.0).

*0U.S. Immigration and Customs Enforcement, Directive No. 110@&tle of Arriving Aliens Found to Have a

Credible Fear of Persecution or Tortufi8.2 (Dec 8, 2009, https://www.ice.gov/doclib/dro/pdf/11002Hd-

parole_of arriving_aliens_found_credible_fear.pdf

>L1d. at 114.4.

21d. 16.2.
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flight risk.>® Absent such showing, the presumption should be to release or parole any families who
establish a credibler reasonabléar.

The November 2014 memorandum from Secretary Johnson, referred to abovesshigport

position. The memandum lists as a Priority 1 category for enforcenfiahéns apprehended at

the border or ports of entry whil eunlessheg mpti ng
qualify for asylum or another form of relief under our lawsymlesg€ t h e r e pelingand o m
exceptional factors that clearly indicate the alien is not a threat to national security, border security,
or public safety and should not therefdre an enforcement prioriéy* As mentioned previously,

DHS has found credible fear reasonalal fearfor 90% of mothers and children held in family
detentionParentsand children seeking protection and especially those who have been found to

have a credibler reasonabléar of persecution or torture should not be viewed as an enforcement
priority, and costly detention resources should not be expended or’them.

A similar presumption should apply froseparentsand children in detention who might qualify
for ViolenceAgainstWomenAct (VAWA), T or U visa immigration relief based on having
suffered crime victimization in th&).S, even if they do not establish credible fear. Crediie
reasonabléear processes are rigsigned tauncoversuch eligibility and DHS does not currently
screen separately for it.

Moreover,ICE should ensure that gemptiors against the use of detention for familasply
equally to men and women. Currentlyetcriteria and conditions for admissions and releases of
motherswith minor children andatherswith minorchildren appear to be different and arbitrary,
with insufficient justification Historically, fathersand their children have been assigned to Berks
only. During the ACFR@s summer 2016 site vigif Berks there were rfathers present. This is
consistent with reports by advocates tlagtterswith children had either been released to the
community orseparated from their familiegjth thefathersassigned to detention facilities
designated fohousing adult maleasnd their childrertransferred to the custody Gfffice of

Refugee Resettlemer®RR). ICE ha declined to answer the Commitieguestions on this topic,
either as to current or future practice.

Following the February 201BILR v. Johnsodecisiori® and July 201%lores v.Johnson
decision®’ it appears that DHS changed some of its policies andrntoeint of time that
immigrants are held in family detention rewsunksubstantially. ICE announced in July 2015 that

>3 SeelNA § 236; 8 C.F.R. § 236.3. Mandatory detention during the course of removal proceedings is required only for
certain classes of individuals based on criminal history, national security risk, or ties to teirgaasrally not
applicable to any of theothers and children in family detention. INA § 236(c).
2‘5‘ Memorandum from Jeh Charles Johnssupranote47, at 3 (emphasis added).

Id. at 5.
*RILR v. Johnsomwas a class action by mothers and children in family detention with a positive credible fear
determination who alleged that trhed eqoswe rprorhd rcty , hba dvhe fcfhe «
their ability to pursue asylum and violated UisBmigration law as well as constitutional right to due process. On
February 20, 2015, the U.S. District Court for the District issued a preliminary injunction prohibiting the government
from using deterrence as a factor in family custody decisions. Oodetr,RILR v. Johnsonpsupranote23. The
preliminary injunction was dissolvadwith agreement of partiésafter DHS announced a new policy whereby it
would ahde by the injunction terms.
" Flores v.Johnson2:85cv-04544 (CD. Cal. July 24, 2015) http://www.clearinghouse.net/chDocs/publicATA-

00020017.pdf
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it would generally not detaia family (a motheand her child(ren)if they hada positive credible

or reasonable fear determinat®iCE recently reportethat 94% of people are released from

family detention within 30 days, atide majority sooner, within 120 days>’ However, it is

critical to note that while it appears most people in family detention are being released more
quickly, there are others that camtie to be held for long periods.ghoup of 22 womenetained

with their children aBerks in August 2016 engaged in a hunger strike to protest their detention
fifrom 270 days to 365 days . with children ages 2 to 16 years a@ldgccording to their open letter

to Secretary JohnsdfiAlthough some of these women and children may have been contesting
negative credibler reasonabléar determinations or possibly subject to reinstatement of removal
(a process separate from expediitemoval), the length of time is nevertheless concerning.

Asylum seekers should not be subject to prolonged detention absent individualized danger or flight
risk that cannot be mitigated. Moreover, as mothers and children are not being informed about or
screened for other forms of immigration relief, individuals eligible for U visas, T visas, VAWA, or
Special Immigrant Juvenile Status may be among those detained longer periods of time.

*8 Email from RichardRocha, U.S. Immigration and Customs Enforcement Spokespé@®duly 2015 Family

Detention Announcemefiuly 13, 2019, http://immigrantjustice.org/icguly-2015family -detentiorannouncement

%9 Decl. of Jon Gurulesupranote5, at, 113 Declof Jon Gurulet {13, Flores v. Holder, No. 2:85/-04544 (C.D.

Cal. , 113(Jure 3, 2016) www.clearinghouse.net/chDocs/publicA®IA-00020030.pdf(stating that 94% of people in

family detention from 10/23/2015/16/2016 were detained for 30 days or lesgcldf Joshua ReidAssistant Field

Office Director for ICE at the Berks Family Residential Cerfiéores v. Holder, No. 2:86v-04544 (C.D. Cal. June

3, 2016)at 17 http://www.clearinghouse.net/chDocs/publicABA-00020030.pdf( A Soon aft eBFRGr r i val
ERO wi I | review the familybés alien files, briefly intel
provided information, to include poteritia s p o n s o r. & &uanjta;Hesieg Eldres v. Holder, No. 218504544

(C.D. Cal. June 3, 2014)4, http://www.clearinghouse.net/chDocs/publicAFA-00020029.pdf( A S wikhkedin

efforts to identify sponsors and future release options as soon as practicable after a family is booked into KCRC. ERO
FRC staff will interview the head of household (itee adult parent or legal guardian accompanying the child or

children) b determine if the child or children has/have another parent or legal guardian in the United States to whom

the child or <chil drd Yaleninde lalfGarzar HoteevaHolklat, No. p3504514 (CID. Cal.

June 3, 2016y 7, http://www.clearinghouse.net/chDocs/publicAA-00020029.pdf( i Si nce Oct ober 201
| CE/ ERO has updated its procedures to ensurFRCdtaffmi | i es
will being efforts to identify sponsors and future release options as soon as practicable after a family is booked into
STFRC. ERO FRC staff will interview the head of household to determine if the child or children has another parent
orlegalgar di an in the United States to \VfheamlsABAHaty chi | d or
DETENTION REPORT, supranote 16, at 27 (chart showing changesfamily detention pr&014, possurge, and post

RILR/Flores); USCIRFREPORT, supranotel13, at 12 (indicating that USCIRF observed a similar timeline as that

described by ICE with CFl usually within 14 days aft¢SCIS receives referral and immigration judgeiew of

negative determinations usually happens within a week); Josh Gedstenson: Fedtooking atFamily Immigration
DetentionChangesPoLITICO (Aug. 4, 2016,7:39 PM),http://www.politico.com/blogs/undehe-
radar/2016/08/johnsedhslooking-atfamily-detentionchangesn-wakeof-courtruling-226694(quotingPeter

Schey, President and Executive Director of the Center for Human Rights and Constitutional Law, who is leading the

effort to enforce th&loressettlementi Det enti on [ of f anraveftage®fdflus lagsstoagone fr om
average of about 10 days. 0).

9 Berks County Residential Center Detainé@gen Letter to Jeh Johns¢aug. 10, 2016,
http:/Mww.humanrightsfirst.org/sites/default/files/BerksWomenLettertoJohnsaontifould also be noted that
althoughFloresandRILR have had an ameliorative effect on family detention, it does not apply across théoboard
immigration detention more genesralBee, e.gLIFELINE ON LOCKDOWN, supranote27, at 3 (91% of nonprofit
attorneys consulted for the report seekarsappeartomaetallthé CE d e |
criteria for released0 and data from a FOI A request by |
granted in the first nine months of 2015.).
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We note that a year in detention, particularly in the life of a cisildn extraordinarily long time
that has seriouepercussions fdegal accesducaibn, medicaland mental healttand civil
liberties more generallyBuch detention should not be prolongedardlessf the status of a legal
claim to protection. Prohged detention of families should be an absolute last resort, used only
when no conditions can mitigate serious danger to the community or serious risk of flight.

In July 2016, the 9tkircuit upheld the District Coui Floresruling as to the minors ioustody

but held that th®istrict Courthad erred in interpreting the settlement to require the release of
accompanying adulfé.However, this decision does not authorize family detention, does not affect
ICEGs ability to release parents with their cndd, and in no way requires separation or continued
detention.

For the humanitarigmpublic interestand other reasons discussed above, ICE should not resort to
detaining parents separately from their children and should not seek continued fstiftcahe
detention of families

Recommendation 15: Children should not be separated from their parents in order to
continue to detain the adults, or to continue to hold the children by placing tlhre in ORR
care.

Recommendation 16: To avoid inappropriate genderbased disparate treatment, and in
keeping with the recommendedcriteria and conditions, the presumption of release together
as a family should apply equally to mothers and fathers arrivingvith minor children , and
neither fathers nor mothers shouldface separation from their minor children.

Recommendationl-7:

a) As soon as practicable, DHS should check its systems for pending VAWA, T, or U
applications for any families in detention. If present, families should be released and
any expedited removal orreinstatement processes against them halted pursuant to
DHSGs prosecutorial discretion or other authority to ensure eligibility for crime-based
relief. DHS should also expeditiously process familié@pending applications for other
relief.

b) Going forward, DHS should ensure timely screening, prompt release, and
preservation of eligibility for individuals in family detention who may have claims for
crime-based mmigration relief. DHS should not detain immigrant crime victims with
pending and approved VAWA corfidentiality -protected casesChildren of VAWA
confidentiality -protected victims should be released along with their parents without
regard to whether the children are included in the victim$application.

D. Unduly Onerous Conditions of Release

When DHS eleases individuals from detention, it may generally do so on recognizance, parole,
bond, or conditions of supervision. At present, a condition commonly imposed includes enroliment
in a program known as the Intensive Supervision Appearance Program (ISER.also piloting

®1 Flores v. Lynch828 F.3d 89§9th Cir. 2016).
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a case managemepased alternative®-detention program for familiesvhich remains limited in
scope.

For many families, release on recognizance with information about rights and responsibilities and
referrals to legal services angyghaesocial supports is sufficient to ensure compliance with
immigration proceedings. Other families may benefit from commibdaged case management
alternatives to detention or case management programs that provide more robust support. Only
where an intvidualized assessment has demonstrated need does it make sense to enroll a family in
a more intensive form of supervision such as the Intensive Supervision Appearance Prbgram.
Committee requested information from ICE regarding release on bond andrhondts, and ICE
declined to provide such information. Therefore, the Committee has looked to other credible
sources of information on bond practice. It has been reported that when DHS releases individuals
on bond, it often imposes amounts that are tgb For families to afford, and then defends those

high amounts when individuals who are eligible for a bond hearing ask an immigration judge to
lower bond®? According to the August 2016 report from the United States Commission on
Internatioral Religious Feedom (USCIRF):

[D]uring USCIRF monitoring visits at ICE detention centers and in meetings with

| CE of ficials and | egal service providersé
from $1,500 minimum to $7,000. When ICE officials were asked how a bond rate
wasdetermined, one detention supervisor said they give a blanket $2,000 bond rate
becausethat is a number we are comfortable with from the INS daysICE

official at headquarters said bond rates are determined in different areas based on

bed spacé rates are lower when there are fewer beds available since there is

nowhere to detain the individual and vice vef¥a.

In July 2016, Human Rights First released a report in which they surveyed attorneys around the
country, nearly 70% of whom reported that I€&s bond too high for asylum seekers and
immigrants to pay?

In June 2015, Secretary Johnson announced that he had worké@Evidrector ICE Sarah
Saldafia to ensure that the bond would be set at an amountfileaisisnabl@and based on an
assessment of the famibyability to pay’> However, sources have reported that this policy has not

2 Human Rights FirstA OneWeek Snapshot: Human Rights First at Dilley Family Detention Facility-Ploses
Ruling (Aug. 2015, http://www.humanrightsfirst.org/sites/default/files/A%20Oweek%20Snapshot
%20HUMan%20Rights%20First%20at%20Dilley%20Family%20Detention%20Facility%20Post
Flores%20Ruling%200b.pdflescrbing 40 cases where initial bond was set between $&9EDO, including one

case in which Aan I CE trial attorney stated that he hat
and children on conditiomdalamaumntl ®d aindsttewad.r efuerstwiheé gy |
ties in the United States and presented no safety risks, ICE argued that the family was a flight risk as justification for
denying release, or demanding high bonds. 0).

83 USCIRFREPORT, supranote13, at 4748.

% LIFELINE ON LOCKDOWN, supranote27, at 25.See alsdACHR OCTOBER2015REPORT, supranote26, 11 3 8[A]{ fi

the culmination of bond hearings, immigration judges have been setting extremely high bond amoufE5 0@

or more, such that those who may qualify to be released are unable to meet the required JUBOHRFREPORT,
supranotel3,at 59 ( r e p o rdrd frorg seveldl NGOsRukd lelal service providers of bond rates as high at
$7,500, much higher than the statutory minimum of $1, 5
% Statement by Secretary Jeh Johnsmpranotel.
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been implemented and it does not appear that ICE has issued any formal guidance to field offices
instructing ICE officers how to assessaanflyés ability to pay’® This is concerning particularly as
asylum seeker familiegnany ofwhomwere impoverished in their home countries and/or forced to
flee with nothing areespeciallylikely to have limited ability to pay even a low bond.

Whether omot immigrants are required and able to pay bond, they haveregeently enrolled

in the ISAPupon release from detentiBhISAP widelyimposes electronic surveillante

including for most mothers released from family detentiomthe form of ankle maitors which
participants have described as physically painful, traumatizing, and humif&t8wP is run by a
for-profit firm, Behavioral Interventions Incorporated, which was acquired by the GEO Group in
2010% The Request for Expressions of Inteqasblished by ICE when looking to award the ISAP
[Il contract describes the program as relying on telephonic reporting, unannounced home visits,
and inp7eorson interviews at an assigned ISAP office, in addition to the electronic monitoring
devices.

When ISAP expanded to a nationwide program in 2009, ERO identified three high priority
categoriesfi(1) aliens with final removal orders who are not removable from the United States and
cannot be legally held in custody more than 6 months, but who are a datigeceonmunity; (2)

% |LIFELINE ONLOCKDOWN, supranote27,a t  []6is nptftlear whether ICE has issued any formal guidance to field
officesinstructiy | CE of ficers how t o asiwghgesped tofamilieslim detentiomarl 6 s abi
individuals generally. Reports from attorneys serving asylum seekers and other immigrants do not indicate that any
such policy has [€anmiteemyuesethiafarmatiah abkipgt bomds and bond amounts but ICE
declined to provide any information.

7ISAP | was originally piloted in ten cities from 20@®09. In June 2008, Congress funded the first year of the
nationwide ISAP Il program. And iNovember 2014 Congress appropriated $90 million for the existing ISAP I
program.OIG ISAP REPORT, supranote3l, at 3.

% See, e.g.0akland Centro Legal de Raza, et a) Office for Civil Rights and Civil Liberties Complainjolations

of Due Process and Liberty Rights of AsylBeekers by U.S. Immigration and Customs Enforcement through the Use
of the Intensive Supervision and Appearance Program (I$84#) 20, 2016 at 6 14, http://centrolegal.org/wp
content/uploads/2016/05/Complaict OCRCL-CoverLetter.pdf[HereinafterOakland Centro Leg) de la Raza, el
Complaint; E.C. GogolakAnkle Monitors Weigh on Immigrant Mothers Released From Detemioh TIMES (Nov.

15, 2015, http://www.nytimes.com/2015/11/16/nyregion/anki@nitorsweigh-orrimmigrantmothersreleaseerom-
detention.html?_r=1

% Lutheran Immigration and Refugee ServiBackgrounder: Alternatives to Detention (ATD): History and
Recommendation(§uly 6, 20L5), http:/lirs.org/wpcontent/uploads/2015/07/LIRBackgroundeion-Alternativesto-
Detention7.6.15.pdf

Ontensive Supervision Appearee Program (ISAP Ill): Request for Expressions of Inte(hsy 26, 2014,
http://www.dgmarket.com/tendersAmptice.do?noticeld=10972659 ( Al SAP 1 1 1 thaseda cor e comm
supervision and #person reporting program designed to provide-effstctive electronic monitoring supervision and

case management for individuals who are not subject to mandatory detention but have been determined to require a
higher level of monitorig than being released on recognizance or with bond conditions alone. These individuals may
be at any stage in the Immigration Court system. Activities of aliens released from ICE custody and placed in the
program (i.e. participants) may be monitored byecgsecialists (i.e. contractors) or directly by the ICE officers
themselves. Aliens participating in this alternative program must comply with a variety of activities and reporting
requirements designed to successfully reintegrate the alien into hisaamhrunity while navigating the immigration
process from initial of proceedings through departure. Program requirements for compliance include, but are not
limited to: unannounced home visits, scheduled office visits, electronic monitoring, and subofissiatid travel
document. To ensure successful outcomes, the program relies on Electronic Monitoring (EM) devices, telephonic
reporting and unannounced home visits. Participants must also report to their assigned ISAP office regulady for face
to-facein er vi ews . 0) .
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aliens in removal proceedings, not issued final removal orders, who are at high risk of absconding;
and (3) aliens with final removal orders, previously released under supervision, who violate the
terms of supervision by committing crisier otherwise fail to comply with release conditiofis.

None of these categories applies as a blanket matter to individuals held in family detention.
However, it appears that ICE is routinely requiring ISAP, including ankle monitors, as a general
condition of release from family detentidf.

In 2011, ERO headquarters changed the criteria for participation in ISAP and instructed field
offices toflimit GPS monitoring for aliens who did not yet have a removal order, but were waiting
to appear in immigrationaurt. . . ERO headquarters recommended using another monitoring
method during this period, such as having participants report telephoricafigwever, USCIRF
concluded in its August 2016 report tiidtappears that electronic monitoring is being used
extensively without full individualized assessments of whether an asylum seeker is a non
appearance rist* In fact, Secretary Johnson told the House Judiciary Committee that ICE was
framping up its use of ankle monitors and intended to double the nuniilmeomitors from

23,000 in 2015 to 53,000 in 20186.

Many civil societyorganizationdave raised concerns about ISAP and the uskectronic
monitors including a group of 17 NGOs who filed a Di@&ice for Civil Rights and Civil
Liberties(CRCL) complaint about ISAP in April 2016:the American Bar Association in a letter
to Secretary Johnson in March 20763 organizations in a letter to Secretary Johnson and

L OIG ISAP REPORT, supranote31, at 4.

Eg,AgroupofCAbased NGOs have an internal | CE email dated M
circumstancesll persons released from a family residential centerdalt detention facility by ER@ill be enrolled

in some form of ATD under the provisions of the | SAP ||
Complaint,supranote68,atn1 7 ( fiThe reliance on ankle shackles, along

and arbitrary practices, interferes with the due process and liberty rights of the complaprémegily mothers

fleeing severe harmintharount ri es of origin and seeking protection

submitted by the following organizations: Centro legal de la Raza, Community Legal Services of East Palo Alto, the
East Bay Community Law Center, and members of the &amcisco Immigrant Legal Defense Collaborativasian
Pacific Islander Legal Outreach, Central American Community Resource Center, Center for Gender & Refugee
Studies, Dolores Street Community Services, Immigration Center for Women and Children, Imhegednt

Resource Center, La Raza Centro Legal, La Raza Communi f

of the San Francisco Bay Area, Legal Services for Children, Pangea Legal Séneidzar; Association of San
Francisco, and University &an Francisco Immigration and Deportation Defense Clinic.

3 OIG ISAP REPORT, supranote3l, at 7.

" USCIRFREPORT, supranote13, at 48.

> Molly HennesyFiske,Immigrants Object to GrowingUse of Anlitonitors After DetentionL.A. TIMES (Aug. 2,

2015 3:30 AM), available athttp://www.latimes.com/nation/immigrationflzeimmigrantankle monitors20150802
story.html

S Oakland Centro Legal de la Raza, etGdmplaint,supranote68, at 1.

" Letterfrom Paulette Brown, President, American Bar AssociatiodetbJohnsarBecretary, Department of

Homeland SecurityMar. 18, 2016,
http://www.americanbar.org/content/dam/aba/administrative/immigration/ABALetter anklemonitors2016.authcheckda
m.pdf( A T h e behAeBeA that any restrictions or conditions placed on noncitizens to ensure their appearance in
immigration court or for their removal should be the least restrictive, nonpunitive means necessary to further these

goals. The use of electronic monitorgiss extr eme measure that is often over]|l
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Deputy Secretary Mayorkas in Feb 2086nd the CARA Family Detention Pro Bono Project
(consisting of the American Immigration Lawyers Association, the American Immigration
Council, the Catholic Legal Immigration Network, and the Refugee and Immigrant Center for
Education and Legal Services)dretter to ICE Director Saldafia in July 20184any of the
concerned organizations have indicated that there is no clarity aedbhadhe criteria for putting
individuals on ISAPor for de-escalatior(such as having monitors remoy&8They raise seous
concerns about ISAP and the uselettronicmonitorsincludingphysical and mental

harms®! economic harm& and de facto criminalization of asylum seel&rs.

ICE has also begun to pilot the useachisemanagemenbasedalternativeto ISAP for certmn

families. The ICE Family Case Management Program (FCMP) is contracted through GEO Care,
arotheraffiliate of the GEO Group, and began in January 2U0h&.program provides a case
managemenbased alternative to detentionfime metropolitan regions, atuding
Baltimore/Washingto.C., New York City/Newark, ChicagdMiami, and Los Angeles. Families
receive case management from GEO Care to ensure that they comply with their immigration
obligations, including ensuring family members understand thoseatibhig, have transportation
arrangements for court proceedings, and are proactively connected to needed coivasedity
services.

The program, however, remains very limited. While the pro@anitial pilot states a capacity for
800 participants, at thtéme that ICE shared data with this Committee, only 48 families had been
enrolled. Moreover, there so farlittle data on thgrogrants efficacy. Based on preliminary
reports from advocates and the materials ICE shared with the Committee, FCMP appears to
less punitiveoptionthan ISAPfor providing safe releas&he Committees, howeverconcermed

"8 Letterfrom Advancement Projeet al, supranote29 (asserting that persons released from family detention are
Afrequently forced to wear ankle monitors despite demo
9 Letter fromCARA Family Detentim Pro Bono Projectp Sarah Saldafi®irector, Immigration and Customs

EnforcementJuly 27, 2019, http://www.aila.org/File/DownloadEmbeddedFile/6538&ating that ICE was using

coerciwe tactics and intimidation to require that women at Dilley wear ankle monitors as a condition of release).

8 Oakland Centro Legal de la Raza, etGdmplaint,supranote68, at 14;RUTGERSSCHOOL OFLAW-NEWARK

IMMIGRANT RIGHTS CLINIC & AMERICAN FRIENDS SERVICE COMMITTEE, FREEDBUT NOT FREE A REPORT

EXAMINING THE CURRENTUSE OFALTERNATIVES TOIMMIGRATION DETENTION 13-14 (July 2013,
http://afsc.org/sites/afsc.civicactions.net/files/documents/Foeedot-Free.pdf [hereinafteFREEDBUT NOT FREH];

Letter fromCARA Family Detention Pro Bono Projesupranote79,at 4 (fAiThere i s no transpa
regarding how ICE sets bond amounts, why certain individuals are required to pay a bond in addition to an ankle

monitor, and why restrictive forms of supervision like ankle monitors are necessary to mitigate a particular flight

risk. o).

81 Kyle Barron& Cinthya Santons Brioneblo Alternative: Ankle Monitors Expand the Reach of Immigration

Detention NACLA (Jan 6, 2015, http://nacla.org/news/2015/01/06Aatiernativeankle monitorsexpandreach
immigrationdetention( The use of the ankle monitors reps a period of physical adjustment, causing swelling of

the foot and leg, as well as severe cramps. The person must be tethered to an outlet as the device is charged for hours,
twice every dayéThe greatest c halédottmegnenitdr ik the psypheloggdl e un d
effects. The international coordinator of the Honduran solidarity group OFRANEH, Carla Garcia, explains that for her,

the shackle conjures up the brutal history of her people in the Amerigesey But Not Freesupia note80, at 1718;

Letterfrom Paulette BrownAmerican Bar Associatiortp Jeh Johnsqisupranote77.

870 cite two of many possiblexampls, frequency and duration ofchetkns | mpede | SAP particip
work; and there arexpenses associated with traveling to ISAP office for clieedk-REEDBUT NOT FREE, supranote

80, at 1617.

8 Molly HennesyFiske,Immigrants Objegtsupranote75.
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over the award of the contract to a-foofit company. In the Committéeview, neither the
operation of facilities, community supervision program, case managemeservicesor families
should be driven by profit motives, and conflicts of interest with respect to use or expansion of
detentionshould be avoidednstead, families should be served by culturabéiysitive
communitybased organizationsith expertise in social service provision

In light of recent findings questioning the efficacy and standards of private prison contracts, the
decision by the Department of Justice to discontinue private prison contracts, and Secretary
Johnsos announcen that DHS will conduct a review to assess the policy for DHS facilities,
we recommend that alteativesto-detention programs be included in the reviéw.

Recommendationl1-8: In the absence of individualized assessment ofiear flight risk or
danger, detiined families should be releagkon their own recognizance. Where bonds are
set, the amounts should be reasonable based on the far@lability to pay.

Recommendation 19:

a) Any conditionsfor release, including community supervisionshould bethe least
restrictive means consistent with the needs and risk thate family presensin a
community setting, and only for as long as necessaryactors that should be
consideredin determining the most appropriate and least restrictive placement
include the best nterest of the child, the strength or durability of each familyés
community ties, and whether removal is likely.

b) ICE should retain personnel with clinical degrees and expertise in assessment to
ascertain what need and risks, if any; eachfamily being considered for release
presents, and then to identify the conditions or precautions to adopt in order to
mitigate any concerns andachieve compliance in the communityConditions of
release to the community should be specifically tailored to refleatdividualsdassessed
needs and risksyielding both the least restrictive and most effectiveneans of
achieving excellent outcomes

c) Supervision, including @mmunity programs, electronic monitoring, and other
restrictive alternatives to detention should be imposedonly after an individualized
determination of danger or flight risk, and with clear standards and timeframes for
eliminating these controls, especially removal of ankle monitors.

d) Detention should not be used due to a lack oWailable space in ach programs;
instead community support and case management alternativetiould be expanded
with a thorough review of contracting processs,examining efficacy, quality of
services, andhe appropriateness of using a foiprofit prison company for case
management.

e) Families that have similar community ties, risks and needs should receive the same
access to ATDs and should ndie oversupervised or undersupervised due to lack of
appropriate options in the area to which the family is released.

8 SeeDeputy Attorney General Sally Q. Yates, Phasing Out Our Use of Private PASsnsEGOV (Aug. 18,
2016),https://www.justice.gov/opa/blog/phashogt-our-useprivate-prisons JehC. Johnson, Secretanf Homeland
Security,Statement on Establishing Review of Private Immigration Detention (Aug. 29, 2016),
https://www.dhs.gov/news/2016/08/29/statermeattretaryjeh-c-johnsonestablishingreviewprivatizedimmigration
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f) ICE should regularly review placements that limit freedom of movement or carry
other restrictions to determine whether a family could bdistepped dowm to a less

restrictive option.

Recommendation 110: Any ankle monitors used for electronic monitoringshould be no
more restrictive than necessaryand should minimize inconvenience, discomfort, and
stigmatization. For example,the ankle monitors used shouldninimize weight, heat, and the
time the wearer must spend physically next to an outlet charging the device.
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2. REFORM OF DETENTION AND ALTERN ATIVES-TO-DETENTION (ATD)

Much criticism has been leveled against criminal incarceration and yet, amongst its many
guestionable practices, the criminal justice system has not detained families with children for
several hundred yearAs already stated, the ACFR®lievesthat ICEshouldgenerally
discontinue its use of FRCs, and shapilace a family in detention only when it is absolutely
necessaryEven whercustody is necessarglternativedo the FRCshould be used where
possible custodial arrangements that fall short of ptgisdetention may suffice. Wheletention
is necessaryfamilies should be detainexhly for the briefespossibleperiod of timeand inthe
least restrictive setting possibRarts 3 to 7 address padiar areas of concern; in thia®, he
Committeerecommendsnore generasignificant substantive improvementgouped in three
interdependent antcbmplementaryareas of policy and practicpopulation nanagementdetention
managementand acountability.

A. Population Management

Populationrmanagemergnompasses the continuum and the conditions of cotmaclCE

exercises over those in its custody and under its supervision in the community from least to most
restrictive, and includes the core assumptions and overarching strategies by which it manages
families. It consists of the policies and processes that constitutés iSStem for detaining and
supervising familiesncluding the specific strategies by which families are monitored and may be
admitted to, released, and returnedaimily detention TheCommittee identigdthreekey

problems in ICEs approach to populationanagement.

1. Incorrect Assumptions about Civil Detainees

Thecurrentmanagement of the FRCs isproperly,premised upon criminglisticemodek rather
thancivil justice requirement®r needsimmigration detention is intended to hold individuals only
as long as necessary, whadrsolutelynecessary, pending removal or reli@fiminal incarceration,
on the other hand, is fundamentally punitive in its purposes and Goalsstent with its statutory
mandate and case laldHS& useof civil detention, including alternatiierms of detention and
alternatives to detention (ATDghouldbe premised upon civil, tizer than criminal, principles.

This premiseis imbedded in cadew that migrants must not be detained to d&tdetained to
punish®® or detained indefinitel§’ and that children in immigtion custody be placed in tfieast
restrictive setting®® in the communityMoreover, when used, detention should always be for the

% Deterrence is not a valid governmental purpose that could overcome the presumption of liberty to justify

immigration or other civil detentiorBeee.g, R.I.L.R., 2015 U.S. Dist. LEXIS 20441.

8 zadvydas v. Davj$33 US. 678 (2001)notingthatcivil detention does not result from a criminal convictiom

holdingit is legitimate only where shown to be necessary in an individua).case

871d. at 690.(liberty is the rule and that government detention of immigrants violates the Due Process Clause of the

U.S. Constitution unless a specific justification, usuallyamration of flight risk or danger, outweighstiien di vi dual 0 :
constitutionally protected interest in avoiding physical resta)See alsoDemore v. Kim538 U.S510(2003

(detention is permissible only drslofflightoridingetoashegDodrevp or t at i
INS, 311 F.3d. 1160, 1162 (9@ir. 2002)( serious questions arise about the reasonableness of the amount of bond if

it has the effect 0gf preventing onebds release

8 Stipulated Settlement Agreemehtores v. Rna No. 2:85¢cv-04544 (C.D. Cal. Jarl7, 1997),
http://www.clearinghouse.net/chDocs/publicAFA-00020005.pdf For a summary of the litigation, s€gviL

RIGHTSLITIGATION CLEARINGHOUSE, Case ProfileFlores v. Renphttp://www.clearinghouse.net/detail.php?id=9493
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briefest amount of timpossible® This report concludes, as have many reports preceditgi,
inappropriately punitiveonditions continue to exisdnd that, in factit is not practical to detau
familiesin a manner that is in keeping with the civil objective of immigration detention

Top amonghemany factors that contribute teappropriateconditions ighatthe current
management of the FR@spremised upon thiecorrectassumptiorthat mgrant families present
significant risls to othes. In fact, he FRC population consists of families with minor ctaldr
many of them seeking asyluimmot of criminal defendants and convicted inmatesr the most

part, families with children are highriationing, seHsufficient, independent, autonomous and
responsible individuals whare pursuing longerm gainsTheyhave made a dangerous journey in
search of safety for themselves and their childféxey have job skills, were gainfully employed
and provided for their children, hold religious beliefs, paid tasesmied homesnd voted where it
was permitted in their home countries. And despitedCGiSsertions that it is necessary to detain so
many families,to our knowledgeone of those helchiFRCshave criminal recordgn fact, most
familiesare fleeing pervasive violence, and are using appropriate channels to seek Baylum.
once in ICE custody, they are managed by ICE anmbittractorsn the same manner thtne
criminal justice system manages criminal defendants and convicted inmates.

Further,ICEG commitmergto mitigaing psychological trauma and cre® a safe residential
environment by providing traurriaformed care (and presumablystody and control as well) are
undermined by its evidentk operative asumptions about civil detainees ahe risk they
presentThe very experience of detentias, well assome ofits alternativegmost notably
electronic monitoring is acontinuingsource of trauma for families who fled to theSlseeking
safety.In sum, the very principles the guide and shape family detention and alternatives to
detention are wrong. There are two fundamestadrsthatmust be correcteariminalizationand
prisonization The remedy isiormalization

Criminalizationof the populatiori managingnigrants and their children as if they are pretrial
defendants or convicted inmaiteso matter whether intentional or accidental, diisives their
seltesteemjmpedegheir access to the asylum systeragates their status as parent, protector,
and providerunderminegamily relationshipsand contributeto the erosion of their physical,
psychological, and social wdbeing, all of which are contrary to IGEexpressommitment to
creating a safe place.

Prisonizationof detentiori operating=RCslike jails i is contrary toboth ICEGs statutory mandate
and case lawPrisonized policies, practices, physical plant, and personnel all contribute to
familiesdsense of amie and anxiety. They are harmfuhnecessargnd unnecessarily costly.
Yet ICEG Family Residential Standards are based ugat extremely similar tatandards

¥Commi tt ee member smothersatrBerksrars avitiprodondegakstatf &s well as recent news
accounts of families engaged in hunger strikes all substaltrstays often in excess c year.SeeRenée Feltz,
Mothers at US Immigration Center on Hunger Strike to Protest Year in Cy§&odgDIAN (Aug. 15, 20.6),
https://www.theguardian.comArews/2016/aug/15/immigratienomerthungerstrike-pennsylvanigberkscounty,
Mothers at Berks CouptResidential Center Suspend Hunger Strike, Reading Eagte 26, 2016),
http://www.readingeagle.com/news/article/motharberkscounty-residentialcentersuspenehungerstrike, Liz
Robbins,22 Migrant Women Held in Pennsylvania Start a Hunger Strike to Protest DetddthorTIMES (Sept. 2,
2016),http://www.nytimes.com/2016/09/03/nyregion/gfigrantwomentheldin-pennsylvanisstarta-hungerstrike-
to-protestdetention.html

26


https://www.theguardian.com/us-news/2016/aug/15/immigration-women-hunger-strike-pennsylvania-berks-county
http://www.readingeagle.com/news/article/mothers-at-berks-county-residential-center-suspend-hunger-strike
http://www.nytimes.com/2016/09/03/nyregion/22-migrant-women-held-in-pennsylvania-start-a-hunger-strike-to-protest-detention.html
http://www.nytimes.com/2016/09/03/nyregion/22-migrant-women-held-in-pennsylvania-start-a-hunger-strike-to-protest-detention.html

developed by the American Correctional Association for adtuttinal defendants incarcerdte
pretrial Both Karnes and Hutto were correctional facilities when they op&ugtitionally, the
FRCs ardargely staffed and monitored by correctional employees.

Normalizationi permittingpersons to live their lives as normally as possilde the other hand,
is consistent witboth casdlaw andICEG avowedpolicy postureNormalizationshould be the
goal ofpolicies and procedures, personnel, physical pgangrams, andervicesNormalization
would empower families tiemainintact, maintaning their equilibrium it would maximize
familiesdopportunity tofunction aspro-social and productive members of the community
Obviously, normalization can best be achieveddiyasing families seeking asylum or other
protectionwith case managemeptogramsf needed. Communitpased placements sholdd as
normalized as possible addition, the FRCs too, if they remain in use, should be thoroughly
normalized this is appropriate whether families aeéease to the communityr removed.

Thenumberof familiesdetained, the conditions and circumstances under which they are detained,
and the lengths of time they spend in detention are not supporethésthe needs and riskhey

present or the available case lamd the fields preferregractices. Similarly,ite number of

families assigned to Alternatives to Detention, the conditions and circumstances under which they
are supervised, and the lengths of time they spend supervised in the community are not supported
by the needs and risk h@resent

In 2009 ICE began to develop risk assessment instrument to objectively identify detainees likely
to succeedavith community supervision and the circumstances under which success could be
maximized through conditions of supervision rangingrfréeast (none) to most restrictive
(continuous monitoring, electronic and otherwise). The instrument was completed in 2010 and
adopted in 2011Assessments of its implementation found that the instrumasineffective

overall due in large part to a blastkpreemption of the tooby mandatory detention

determinations anitis reliance on factors from the criminal context that are not necessarily
appropriate in the immigration conteXtin 2015, ICE introduced a revised instrument primarily to
address theumber of adult males who had failed to report or had abscohéedhilies in

custody most often consist fefmale headsf householdand their childrentheir detention and
release decisiorsannot reasonably HEmsed on assumptions or findimgsating toadult males

An instrument specifically normed for familiasad not preempted mandatory detention
determinationsis necessargnd will improve outcomed his instrument and its corresponding
interview protocols should also be sensitive to gender rol@®ther cultural as well as language
differences.

Recommendation 21: To allow objective and accurate determination of which families must
be detaineddue to individualized determinations of flight risk or danger, and also the use of
ATD, ICE should retain one or more subject matter expertgo create needs and risk
assessment instrumerstspecifically for families, to be usedregardless of assumptios about
mandatory detention. This instrument and its corresponding interview protocols should be

% Mark Noferi & Robert Koulish;The Immigration Detention Risk gessmen29 GEORGETOWNIMM. L.J. 45 (2014)
91 SeeOFFICE OFINSPECTORGENERAL, DEPAT OF HOMELAND SECURITY, OIG-15-22, U.S.IMMIGRATION AND
CUSTOMSENFORCEMENTS ALTERNATIVES TODETENTION (REVISED) 3 (Feb. 4, 201),
https://www.oig.dhs.gov/assets/Mgmt/2015/01G-215 Feb15.pdfiHereinafterOIG ISAP REPORT].
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specifically normed to familiesddemographics sensitive to gender and taultural and
language differencesmindful of community ties and other factors that inform consideration
for release and validated to accurately ascertain any riskamily members may presentor
face ICEGs recently revised ATD Risk Assessment Instrument may not currently be
appropriately normed for families and female heads of household.

Recommendation2-2: ICE & bed capacityand community supervision slotshould be
consistent with the actual mmbers of families objectivelyappropriate for detention or
supervision in the community Under no circumstances shoulddmilies beassigned to
inappropriate or unlicensed facilities due to a lack of appropriate beds; similarly, families
should be neither over- nor under-supervisedin the community due to lack of appropriate
placementoptions in the area to which families arereleased.

Recommendation 23: DHS contract terms should not incentivize the otherwise unwarranted
use of detentionor supervision capacity; for example, contractsshould not reducethe per

bed pricewhen the populationexceed a certain percent of occupancyor pay for all beds,
whether or not occupied.ICE should renegotiate any contracts withsuchterms. Contract
terms should clearlystate all costsContracts shouldinclude penalties for failure to
satisfactorily perform all terms as stipulated.

Recommendation2-4: Both the FRCs and communitybased placements shouldliminate as
many characteristics of criminalization and prisonization as practicable and becomeas
normalized as possiblen their design and operation.Families should be affordedevery
opportunity to continue tofunction as families,to exercise autonomy regarding parenting
and their daily lives, including activities of daily living (e.g.,when to wake and go to bed,
menu and food preparation, wardrobe, hygiene, sanitatiorgiscipline, and worship). Families
in custody should be allowed easgccess to immediate family membersvhether themséves
in custodyor the community, by contact visitationand no-cost phone, emajland skype.
Families should be permitted to live as intacgroups and all members of a family group
should be assigned to the same sleeping and living quarters.

Recommendation2-5: Consistent with the commitment b normalization, when detentionis
necessary, ICE should only usemall, nonrinstitutional , and non-securefacilities and assign
staff specifically selected to work with families, especially families exposed to the documented
trauma this population has experiencedCorrectional facilities and personnel should not be
used under any circumstancesAll facilities should be licensed to provide child welfare
consistent conditions and services in accordance with tiidores Settlement Agreement.

Recommendation2-6: The current monitoring instruments developed by ICE and used by

ICE and its contractors to ascertainwhether FRCs meet minimum operating expectations
should be replaced with instruments and methods that will accurately assess compliance with
its contracts and MOUs as well ashe Family Residential Standards both those in effect

today and upon itstheir revision. The FRCs should be held to the highest applicable

standard of carei whether that is in the Family Residential Standards or the PBND2011
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Monitoring of ICE & compliance with applicable standards should be done by an entity with
child welfare expertise and experiencé?

2. Insufficient Information and A nalysis, Planning, and Preparednes

DHSGs core mission is national emergency planning and preparedness. Emergency planning and
preparedness requirembile plans and ample practice. DHS must prepare landqr periodic
increases in the migration of families seeking relief in the. Uand DHS plans should rely on
routine securéetentionor excessive closgupervision.

In 2009, at the beginning of tlearrentAdministration,ICE operated the largesystem of
detention and community release programs in the country with 378,582 migrants from 221
countries in its custody or under its supervistomoday, in the eighth and final year of the
Administration, ICE continues to operdltes largessystem ofdetention and community release
programs in the country with83,454migrants froml78countries in its custody or under its
supervisionlt also continues to bene of the largest national systemslefention and community
release programaith the moshighly transient and diverse populations of any detention system
the world The measures that the current, and the next, Administration take with regard to its
response to families and other migrants seeking safety in.81ang watched closely by ath
governments and are frequently emulated.

In order to effectively manage a national system, bothtolaiay and over a foreseeable period of
time, with reliable information at the ready for mrehge and longerm planning and evaluation,
ICE should idetify, define, collect, scrub, and publikhy indicatoron a continuous basis

Recommendation2-7:

a) ICE should convene its stakeholders to introducdetention managementkey
indicators, describe data collection methods and finalize definitions with thergup.
ICE should consider additional data proposed by stakeholders. Data collection should
begin with the nextquarter.

b) Key indicators should be collected and published, onlindhey should include, at
least:

I.  actual capacity (both beds and ATD slotdy type of ATD),
ii.  operating capacity,
lii.  capacity utlization (i.e., the average daily populationADP) detained andon
ATD),
iv.  actual and average lengths oftay (ALOS) in ICE custody and at each fadity
while in ICE custody.
v. frequency distributions for detaineeage and gender

2 Daynalnternational, a marketing consultaan effective 2016 a wholly owned subaitgi of DLH Holdings Corp.

C o . offeriry technologyenabled services to achievecsb a | i mpact f aoesnohappeay to hagerthe me nt , ¢
requi site experience t o ad eiterthetcareny or dedtmrmilg Reside@i@d6s compl i
Standardsits performance should be assessed andezaded as warranted.

% Dora Schriro, U.S. Immigration and Customs Enforcerembigration Detention: Overview and

Recommendation(®ct. 6, 2009)https://www.ice.gov/doclib/about/offices/odpp/pdffidetentionrpt.pdf.
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vi.  frequency distributions of family membersorisk assessmenand mental health
risk assessmenscores
vii.  frequency distributions of family memberdmedical and psychiatric diagnoses
viii.  the number of mental health visits (primary care mentahealth visits, mental
health professional evaluations, individual psychotherapy, group therapy,
psychiatric evaluations, psychiatric followup visits),
ix.  the number of scheduled and emergency hospitalizations
X.  the number and duration of seclusion and restrint episodes including all uses
of isolation housing, and their justifications
Xi.  releases due to deteriorating health or mental health conditigrand their

justifications,
xii.  deaths in detention(or in a hospital while still in ICE custody, after detention)
xiii.  frequency distributions of family member®primary and secondarylanguages,

including literacy rates,

xiv.  the number and location of failures to appear and abscondeyzreviously in
detention, or in ATD, and

xv.  per diem cost and total operating cost (bed by fady, slot by ATD type, and
total).

c) In general, data should be published at least monthly; some data should be published
more frequently. For example, actual capacity, perating capacity, capacity utilization
should be updatedweekly online;and deaths in etertion should be updateddaily
online.

Recommendation2-8: ICE should engage instrategic planning on an ongoing basis, actively
involving both field staff and diverse stakeholders, andshould develop a fiveyear strategic
plan that is updated annually cansistent with data trends, caséaw, and other key factors.
The strategic plan should be coordinated with the ombudsperson office referenced in
Recommendation 75 and should be shared with the DHS Office for Civil Rights and Civil
Libert ies for its comments prior to finalization.

Recommendation2-9: ICE should prepare aContinuity of Operations (COOP) plan and
updateit annually. A COOP is a federal government initiative, required by Presidential
directive, to ensure that agencies are &b to continue performance of essential functions
under a broad range of circumstances including localized acts of nature, accidents and
technological or attackrelated emergenciesPeriodic increases, or surges, in the migration of
families, seeking reli¢in the U.S. are situations wellsuited for this measure.

Recommendation2-10: ICE should create the infrastructurei including data collection,
planning processes, personnel witepecializedskill sets suited to the work at hand, and a
continuum of viable placement and program options to receive and assess and then release
or refer families in less than 24 hours and without detaining them. ICE should consider
models used by social servicend not-for-profit organizations with child welfare expertise

that specializ in emergency response and relief.

Recommendation2-11: Even in the event of ebbs and flows in populatiodCE should create
capacity to keep families in the community in lieu of temporary detention whenever possible
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and to detain families only when necessargnd for the briefest period of time in temporary,
family -friendly , non-secure and licensedettings.

3. Outsourcing vs. Acquiring Internal Expertise

Since its inceptionCE has relied primarily upomeoutsourcedorrectional workforceand model

to perform most work associated with detention and its alternatives. Contracting with public and
private sector correction providers on a lasgale basis in the immediate aftermath of its
inceptioni andat a time that gvernmends policy changeftfom one of more frequent release of
apprehended migrants to one of greater use of deténti@yhave been necessary and certainly it
was expedient, but it is no longer sufficientappropriateReliance orpublic and privateector
correctiors providershas resulted in marnynfortunate compromiseéscludinguse of unduly
punitivefacilities designed andonstructed for penal purposes angefsonnelwho are unfamiliar
with noncriminal, foreigrborn populationsLike ICE, itsprivateandpublic sectopartners lack

the requisite knowledge, skijland abilities to envision how thesvil system should be organized
and operated to achieve its lawful goalgthout criminalization or prisonization. And outsourcing
has meant thdCE has nottself acquiredthe critical skills to make fiormed, independent
decisions about detention and its alternatives.

On August 182016 the U.S. Department of Justice @J) announced that theederal Bureau of
Prisons BOP) would reduce and uthately end its use of private prisons. The DOJ determined
thatits private prisons were neither as efficient nor as effectives asvn, federallyoperated
correctional facilitiesOn August 292016 Secretary Johnson directed the Homeland Security
Advisory Council to evaluate whether ICE should move in the same direction regarding its
operation of immigration detention facilitig€@utsourcingo public corrections entitigs not the
antidote to privatization, however. County governments and theiri@génocluding especially,
sheriffddepartment$ lack the expertisandto servemigrantfamilies. In additiontheymay be
motivatedby theirdesireto augment their operating budgets, avoid layaifedfill empty
buildings. These argircumstances thatn incentivize prolonged and unnecessary custuy
result infailures tomeet the needs ofiigrant individualsor families inDHS custody.

ICE iscomposedgrimarily of law enforcement personnel with extensive expertise performing
removal functions, but not in the design and delivery of residesii@ntionrand communitybased
alternativesYet the agency has been charged with both prosecuting families for unlawful entry
and caring for them while they are in federal custody. Assigiito highly distinctive and

conflicting functions to the same agency is the equivalent of combining corrections and the
criminal courts. Outsourcing of detention operations to public and private correction providers has
not been effective in alleviatingis tension due to the profit motivations discussed above and a
lack of non-criminal expertise.

The solution does not lie in retaining the services of and leasing facilities from either private or
public sectorcriminal justiceentities.Rather, ¢ effectvely and humanely detain families for any
period of time, ICE mustself acquirerequisite knowledge, skills and abilitissenvision how

this system should be organized and operated to achieve its lawful goals. Matestnerd
separate enforcemeamd custodial functions.

Recommendation2-12: ICE should develop sufficientinternal expertise to performand
monitor key functionsthat are currently out-sourced,by providing extensive inrservice
training of qualified enforcement personnel and byiring, as ICE staff,subject matter
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experts to design and implement reformincluding this Committeeés recommendations
Subject matter experts should have a work history angbrofessionalorientation related to
child and family welfare, not criminal justice.

Recommendation2-13;

a) ICE should immediately cease the expansion of tfeirrent FRCsdcapacities.ICE
should provide timely notice to thosecontractors that their contracts for family
residential housing and services will not be renewed.

b) In place of the FRCs, when detention or ATDs are necessary, ICE shoulpursue
placements in smallJicensed group homesind evidencebased community
supervisionprograms.

c) If larger facilities must be used, they shouldhonethelesse small, in order to facilitate
a sense bsafety and weltbeing, and should haveample space to separate one function
from another (e.g, sleeping areagrom recreational areas).Facility design and
construction should provide ample natural light and fresh air, ready access to the
outdoors, andbuilding materials similar to those used in residential settinggnot
cinder block or industrial -sized porcelain tiles on the walls Furnishings should be
family -friendly as well; for example, using fabric and wood rather thanplastic or
metal and including privacy-protective window treatments.

d) Available placements should besufficient in number, operated bynon-criminal -
justice subject matter experts and located nearby population centers with ample
access to legal counsegbublic transportation, accesso emergency health careand a
diverse and qualified workforce.

Recommendation2-14: | deally, DHS should separateenforcement andcustodial/supervision
functions from one another within ICE, with ERO focusing exclusively on enforcement and
new divisionfocusing exclusively on envisioning and executing a systermhtemporary non-
secure housing and supervision strategiespecifically tailored to the objectively assesed
needs and risls presented bymigrant individuals and families. | CE should acquire the
expertise to performcustodial/supervision functions itself, or those functions should be
assigred to another governmental entitythat is appropriately expert in non-criminal
population welfare and services

B. Detention Management

Detention maagemenfocuses on the core operating assumptions, rules, regulations and
expectations as enumerated in case lawiraptemented vidhe Family Residential Standards,
contracts anélemorandaof Understandingh]OUs), andFRC policies and procedures. The
Committee identifedthreekey issues specific tdetentionrmanagementnormalization creation of
a culture of safety, and commitment to regulatory requirements

1. Normalization

Instead of mstitutionalized/prisonized conditions of detention and alternativdstentionboth
should be normalizedhe policies and procedures that have guidedsd@eration of the FRCs
and community supervision programs have not been either efficient or efféctivibe most part,
migrantfamilieswith children seeking stas in theU.S.are intact familieswith parents capablef
caiing for their children providing for themselves, ancbntribuing to their communities. Over
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supervising families who require littte no supervision, regardless of its form, is coattyl
counterproductiveLimiting or impeding paresbability to make decisions about the care of their
children and threatening families with separatiomasns of contrabr retaliation breaks down

the familiesand erodes thappropriatgparent/child relatiorfsp. Families cannot thrive in settings
such as thes@heresulting negativeffects of detentioand unduly harsh community supervision
on children and families have been well documented.

ICE has made efforts to improve the FRCs and expand its electnamitoring including, for
example, adopting a language access policytrauainformedpractices andare coordinators,
but these changes arsufficient. They are not yet fully or successfully implementiey suffer
from insufficient oversightand most fundamentalltheydo not address the root causelef
reoccurring problenin superimposition o& criminal justice system onm@ncriminal population.

At timesi whether due tonedicalor other consideratiai it is necessary for ICE to teyorarily

remove a parent from an FRC or otherwise separate him or her from the general population. This
may occur, for example, if a parent is too ill to care for his or her child or must be hospitalized.
Separation can be acutely frightening for childiarg can leave children in ad hoc care situations
that compromise their safety and wiedling. It can also be traumatizing and extremely stressful for
the parent who is dealing with the underlying situation but also possible feelings of guilt and worry
for their child. This situation poses challenges for normalization, and is addressed in its own
recommendation.

Recommendation2-15: ICE should realign its core operating assumptions and expectations
asexpressed in its rules and regulationgxisting and uture contracts andmemoranda of
understanding, and current Family Residential Standardsi with the individuals actually in
its custody and under its supervisionywho are neither criminal defendants nor sentenced
inmateswithin a criminal justice system.

Recommendation 216: ICE should work with NGOs and other entities and expertswith
experience in child welfare tosignificantly modify the Family Residential Standards,
eliminating all of the components of the FRCs that are characteristic girisons andjails,
normalizing to the greatest extent possible familiééime both in detention and under ICE
supervision in the community.The approach taken should be traumanformed, and follow
principles outlined by SAMHSA. The many facets of ICEs care, custody ad control
warranting substantive modification include: counts and bed checkghe daily schedule
rules governinggrooming and personal appearancand other activities of daily living,
housing/bed assignmentsaccess to immediate family memberand to others, andthe
addition of a Family Bill of Rights. Additional attention must be given to other key areas
discussed at length irthis Report, notably access to legal counsdinguageaccesshealth,
mental health and trauma informed care and free and appr@riate education services.

Recommendation2-17: For situations in which familiesmust be detained, detentiormrules
and practicesshould benormalized in at leastthe following ways:

a) Counts and Bed ChecksBoth parents and children need their sleepAll bed checks
should stop immediately If there is a bed check to be made, it should be by childrém
parents, if they feelone isnecessary ICE should develop means to account faand
ensure the safety okveryone in its carethat do not involve enteringrooms at night
when parents and/or children are sleeping
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b) Daily Schedule The prototypical institution schedule shoutl be eliminated. In its
place,iwake-upo and filights-outo as well as the meal service schedule should be
determined by parents. A flexiblesleep schedule would help to demarcate weekends
and holidays from weekdays and schoalays and reduce idleness. Getting up early
with no place to go makes little sense, and adds to the feeling of helplessness that so
many in the population expressed.

c) Food Service The menu has been a significant source of concern for parerdstained
in the FRCs; many of themhaveworried about their children& weight lossICE
should adopt alternative means of planning and preparing meals with the active
participation of parents, affording them opportunity to prepare breakfast and lunch
with staples kept at the ready and to modify dinner with seasonings, sauces, and fresh
fruits and vegetables that are familiar to them Healthy snacks, water, and juice
should be made avaable to parents and their children24 hours per day.

d) Grooming and Personal AppearanceAs much as possiblelCE should afford families
in detention unencumbered access to personal property, toiletries and shaving
supplies, their own clothes (or new garmes but not used clothes, used
undergarments and used shoes) and their childrén toys and books, laundry soap,
mending Kits, ironing boards and irons, and haircuts as often as neededhildren
should be allowed to keep toys, stuffed animals and other prepty in their living
space and to hang artwork and other decorations on the walls.

e) Other Activities of Daily Living : ICE should provide parents opportunities to
launder/tailor the family & clothes, tend a garden that they control, and assign their
children household responsibilities as appropriate. Both parents andider children
should beoffered opportunitiesto perform meaningful work for wages and hours set
by the U.S. Department of Lébor. Subminimum wages should be prohibited.

f) Housing/BedAssignments ICE should modify and deinstitutionalize FRC sleeping
guarters by housing family memberstogether in private rooms with attached
bathrooms; and using privacy panels or hanging curtains or doors, in the restrooms,
bedrooms and changing areas.

g) Family Bill of Rights: I ntact familieséparental decisionsand authority should not be
subordinated by ICE rules andcontractor practices.ICE should develop a Family Bill
of Rights that ensures theprotection of a detained or supervised pareris
fundamental right to make decisions about the care of his or her childvhile
protecting children from abuse and neglect.

h) Access td mmediate Family M embers ICE should ensure families in detention have
reliable, routine, and affordable acces# person and by phone, emajland mail, to
their family members, whether those family membergeside in the US. and
elsewhere and whether the family members aredetained in another ICE facility,
supervised by ICE in the community, or in the custody 0ORR or the child welfare
system.ICE should afford any indigent detaineeseady access t@hone callsand
email to facilitate meaningful contact with family members.

i) Acces to Others Families in detention require contact with many individuals who
are not their relatives and with government agencies for example, former and
prospective employers, consulates, victirmdvocacy programs, and child welfare
agencied to managetheir affairs prior to their release or removal and in anticipation
of the release or removallCE should ensure families in detention have reliable,
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routine, and affordable access to community resources, by phone, email, and malil, as
well as by contact vsits.

Recommendation 218:

a) ICE should develop and implement a consistent policy for caring for children who are
temporarily out of the care of their parents. All details of this policy should be
developed by child and family welfare experts and with thénput of counsel who have
expertise in FRC detainee representation. Each FRC should employ a qualified child
welfare coordinator with designated responsibility for overseeing implementation of
this policy.

b) Any child who is out of the care of his or her prent should be supervised and care
for by a staff member with child welfare expertise. At no time should ICE or
contractor personnel use the threat of family separation or actual family separation to
discipline or retaliate against a parent or child. Inevery case where they have the
mental and physical capacity to communicate a choice, parents should have a choice
as to what happens with their child in their absence. In any case where circumstances
indicate that the parent will be unavailable to care fortheir child for more than 72
hours the parent should be consulted regarding options including reunifying the child
with family members or sponsors in the community, or ORR custody as an
unaccompanied child.

c) Decisions regarding separation because of abuseneglect should be made by a
child/family welfare professional only. ICE personnel and contractors should
immediately report any suspected maltreatment of a child whether by a parent, ICE
personnel or contractor staffi to the relevant jurisdictioné child welfare agency,
consistent with obligations under state and federal law. In any case in which a child is
separated from a parent due to accusations of abuse or neglect, the child should be
provided with an advocate or legal counsel, and the parent shld have the right to an
attorney or advocate to assist him or her.

2. Building a Culture of Safety

ICE should builca culture of safetyWhen the government places someone in its custody or under
its supervision, the government assumes the responsibilitiyeir safety and webeing.ICEG
commitment to traumanformed care appears to be earndstvever, both the agency and its
agentdunderstanding of what it meaft care to béraumainformedappeanquite limited, as is

its awareness of the nexiostween ICEs policies and practices ahdrm tofamilies The
criminalization/prisonization already discusseddvertentlyre-traumatizeshose in its caremost

of whom have already experienced considerable trauma in their past.

Small differences canral do contribute to considdala distress. fie inability to communicate in
ongs own language, to eat familiar food, to wear@rmvn clothes, to care for aiseown family,
to seek and receive crime victim services and traunftamed careto name but &ew of the
manytopics discussed in this Repagtjickly add upevenduring a short stayrhe cumulative
effect over the course of longer stays can be and has been devdstanagy familiesWe
discuss traumanformed care irdepth inPart 6.CHere, we discuss other aspects of promoting
safety for detainees.
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Orientation Mostdetainedamilies have had no prior exposure to incarcerafldrereforetheir
familiarity with and their ability to anticipate I@& expectations are significantly limitetheir
introduction todetentionis a process, not an eveAtcess to information and explanatioreed to
beongoing detainees need to feel welcome and invited to bameersations and ask questiaris
staff.

Recommendation 219: ICE should provide both an orientation and a handbook that is easy
to understand, communicatedin a manner that it is accessible taletainees highly likely to
meet theinformational needsof detained families and encouragesjuestions and
conversationsbetween detainees and F& and ICE staff.

Staff cultural competenc&he Committee experienced considerable difficaltyaining

information about ICE and FRC stafficludingtheir selection, trainingand supervisiorwVith

regard to thenedicaland mental health personnel worgiat the FRCao information was
providedregarding credentialsr qualifications The resulting deficit of information includes: not
knowing the numbers of positions funded and positions filled by job title, job descriptions,
minimum job qualificationsgredentialspersons working in limited capacities or with restricted
licenses, and stalf demographics, as well as emplogengnimum preservice and irservice

training requirements and stadfatisfaction of those requirements. Based largely upom@ivee
memberéobservations during the tours, firsthand knowledge drawn from their primary work
duties, and credible reports published by reputable organizations, it is believed that most of the
ICE and contractor staff that interfaces wdéttainedamilies were hired to perform enforcement
functions and for the most part, previously worked with pretrial inmates and sentenced prisoners.
And, although there are a significant number of mlidual and culturally competent potential
employees and contractors in the immediate areas of the three FRCs, it seemasyistaffare

not biingual and have no particular backgnal or training to esurecultural competencger
professional competence to warlith trauma and crime victim€ultural competence & set of
congruent behaviors, attitudes, and policies that come together in a system, agency, or among
professionals that enables effectwerk in crosscultural situation® It is vitally important if a
systemis going tofunction effectivelyfiwithin the context of the cultural beliefs, behaviors, and
needs presented by consumers and their commudities.

Recommendation 220: ICE and the FRCS should employ and assign both line staff and
supervisors whoseskills, languages, education and training, and prior employment and work
histories are compatible withthe needsof detainee families and shouldensure that staff
receive preservice andongoing in-service instructionin meeting the needs of protection
seeker children and families that issufficiently in-depth and of adequate duration for
personnel to perform their duties with proficiency.ICE should designate a child welfare
coordinator with expertise in working with traumatized children and families at each FRC to
oversee implementation of a chilefriendly service model and provide ongoing training of
staff.

Reqgulatory Requirementkicensing and State3Certifications of FRCs to Operat€ES use of
the FRCs and the conditions at the FRCs themselves do not appear to satisfy, in letter or in spirit,

94U.S.DEPSr OF HEALTH AND HUMAN SERVICES, OFFICE OFMINORITY HEALTH, WHAT IS CULTURAL COMPETENCY,
http://www.cdc.gov/nchhstp/socialdeterminants/docs/what_is_cultural _competency.pdf
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theFlorescourts requiremerstthat ICEassign families to facilities onlwhensuch assignments

are necessary, and that facilitiesrmgrsecure (thais, havean open campus in both design and
operation) and duly licensed to care for childtefihe FRCs ardar from nonsecure. Whether or
not there is a lock on the door or a fence around the property perimeter, they exhibit key
characteistics of secure facilities. For example, they conduct numerous invasivies daily and
dictatewhen families rise and go to beglhen they eat and what they eat; what they warat;

when they can go outdoors, confer with counsel and receive vis@idhas resisted the idea of
civil licensure byurging host state and county governments to license facilities that do not meet
existingcore requirements @o create licenses solely for its use.

Likewise, ICE has not yet fully complied with the DHS Pnig®ape Elimination ActPREA)
regulation®® None of the FRCs is PRE&ompliant and crosgender supervision strategies are still
inappropriate Families also report problems with bullying and intimidation, often about sexua
identity and orientatiorContratorsemploy persons to work as guards who have criminal
histories, older children are routinely reassigned to sleep in rooms with adults to whom they are
not related, children of both sexes and their parents are assigned to sleeping quarters that lack
privacy screens for changing and toileting, and bed checks are routinely perbyrigneards of

the opposite seXAs a result, family membebsexualand physicasafety and familiegdoverall
well-being are not yet assured.

Recommendation 221: ICE should comply in both letter and spirit with the concept of
operating only non-secure and fully credentialed facilities for families FRCs should be
licensed as child care facilities by the appropriate state regulatory ageies.

Recommendation 222: DHS and ICE should comply in full with federal laws and
regulations that impact the conditions of familiedetention. They should not expend efforts
to secure exemptionsinstead, DHS and its agencies should lead by example.all residential
custodial settingsi including those that are communitybasedi ICE should ensure
compliance in full with PREA and the DHS PREA regulation.ICE should ensure that
individuals who are victims of sexual abuse or assault are not transferred away from legal
counsel wihout their explicit consent and that victims are advised of and assessed for
potential U visa eligibility.

% Stipulated Settlement Agreemehtores v. RenpNo. 2:85cv-04544 (C.DCal. Jan17, 1997).
http://www.clearinghouse.net/chDocs/publicA&A-00020005.pdf Both Dilley and Karnes sought to obtain child
care licenses following u d g e G e e @scisidnudisguss&lipaiote8 and accompanying texin April 2016,
the Texas Department of Family and Protective Services (DFPS) approved a child carédidéasges.Judge Halts
Child Care License for Dilley Detention Cent@exAS OBSERVER(June 2, 2016),
https://www.texasobserver.org/immigrgiaimily-detentionlicensehold/. Dilley also applied for a child care license
but astatedistrictjudgetemporarily enjoined the grant of that license in June 2016, pending additional litig®n.
Case Profile: Grassroots Leadership v. Texas Department of Family and Protgetiiees CiviL RIGHTS

LITIGATION CLEARINGHOUSE (Aug. 4, 2016)The child care license at Berks expired in February 2016 and was not
renewed by the Pennsylvania Department of Family SenAgasrican Immigration Council Visit to Berks Family
DetentionCenter Makes Clear Why They Lost their Liceffsh. 22, 2016),
http://immigrationimpact.com/2016/02/22/betfesnily-detentioncenter/ The County has appealed the decision and
the case will be heard in NovembEiz Robbins,22 Migrant Women Held in Pennsylvania Start a Hunger Strike to
Protest DetentionN.Y. TIMES (Sept.2, 2016, http://www.nytimes.com/2016/09/03/nyregion/gfigrantwomen
heldin-pennsylvanisstarta-hungerstrike-to-protestdetention.html

%28C.F.R.§115
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C. Accountability

Accountability encompasses the operating framework by which ICE provides oversight, ensures
compliance with its standards of care atider benchmarks, commits to and pursues continuous
improvement, and achieves transparency in the fulfillment of its executive duties. It is the keystone
to the development and implementation of an appropriate response to families seeking to remain in
theU.S.

1. Roles and Responsibilities of Government Actors

DHS and ICEarechargedwith the responsibility oimmigration enforcementvhich include both

the detention and community supervision of foreiginn migrants including familiesICE may
delegate manof its duties to other public or to private actors but it is always responsible for their
acts and outcomes.

Like many others e Committee has concarabout the processes by whi€@E selects public

and private sector actors, ascertains actor congdjatecides whether to retain and sanction or
remove actors, and determines the costs for goods and servicesd.ebgmeally, ICE foregoes

the competitive bid process instead; it enters into contracts and exgitésunder exigent
circumstances or by emergency provisioitseterms and conditions to whidGE agrees are

often uriavorable tdboth ICE andthe families in its custodyzor examplelCE hassometimes
agreed to pay for bsavhether or nothey areoccupiedICE hassometimescceptedctontractor
personnel without conducting independent background investigations or reviewing credentials

Recommendation 223: To realize better outcomes at less cost, ICE should become more
proactive and less reactivelCE should engage inongoingstrategic planning, eliciting
feedback from within the agency andnput by its stakeholders, publishing a fiveyear

strategic planand updating it annually. The focus of this process should be on expanding the
use of release and alternaties to detention, housing those families who are detained in group
home settings near urban areas, and ensuring that contractors and their personnel are
appropriately suited to the families in its custody.

2. Roles and Responsibilities of Public and PrivatS&ector Contractors

The FRCéproblems are longstanding and muasted.There is a tendency to blame privatization

as the source of longstandiR&C performance issues. This is not necessarily the Badb.

public and private sector providers have perfdrpoorly; and both the profit and Ffor-profit
sectorsshoulddo betterNonetheless, ICE has delegated undue authority torntsactorsleading

to unjustifiable variatiorand a lack of accountabiligcross the FRCand an imbalance of power
that sometimes allowsontractorgo dictate or unduly influence conditions of care, population
management, and other practideést example, the contractors that run the FRCs have made major
modifications to theulesgoverning detainee conducthdreare28 common rules in effect at all
threeFRCs butBerkshasadded 64 additionaliles; violation ofany one o34 of these rulesan

result inpunishment of detaineeSimilarly, the FRCs vary in their decisisrhetherdetainees
mayweartheir own clothesand if not, whethethey will be providedhew or donated clothing,
shoesand undergarments, and how many of each article of clothes may kept in their possession

Recommendation2-24: ICE should not delegate substantive decisiomaking to its
contractors, sinceit is ICE that is ultimately responsible for the safety and wetbeing of
thosein its custody.ICE should ensure that all FRCs operate consistently and in compliance
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with policy and this Reportés recommendations, which should support positive outcoas for
detaineesICE should raise FRC standardsand thenhold FRCs accountable to themThe
strategic planning process is a credible process by which begin toaccomplish this work
but meaningful monitoring, oversight and accountability measures are adscritical .

Recommendation2-25: Reforms adopted by ICE at the beginning of théObama
Administration T in particular, adding onsite oversight and deployingOffice of Detention
Oversight teams to its largest facilities havenot yielded optimal outcomesthey should be
revisited and revised.Other proposalswere not implemented including creation ofin-house
expertise relating to the care and custody of families, toversee reform.This should be
pursued immediately and in earnest.

3. Transparency: Government Core Commitment to Good Governance

As mentoned in othepartsof this Report, asignificant lack of informatiominderedthe
Committeés effortsto fulfill ourtasking It is unclear whethesome of thenformationthat was
requestedvas notroutindy collectedandor retainedby ICE or whetherdecisions were made to
not provide itto the CommitteeBut either way, lie type ofadministrativanformationsought
from ICEis routinely providedo public bodiedy state and local governmeniEven lasic
information about theumber and characteristics of the detaipepulation was unavailabte the
Committee Examples obasic demographicformation that the Committee reggted but did not
receive are (Jlthe number of mothers and fathers anddehit, by gender and age, in custo@®; (
primaryand secondary languages spokeittig number of families released to the community;
(4) the number of families parated from one another; and familieactual total length of stay
in ICE custody.

Similarly, the Committee was unable to obtain from IGEib information abol®RC operations
and outcomes, including \®ach FR@ health care staffing and formularg) the number of
avoidable illnesses, injuries and/or deathdetention year to date3)(the number of children
enrolled in school;4) studentdgrade gains; and 3he number of incidents of sexual misconduct
reported Likewise, theCommittee could not obtaimformation about special populations and
requests(1) special diet request(2) accommodations fdroly day observaneg(3) scheduling
off-site medical cargproviding emergency ofite medical treatment, and arranging for
corresponding child care; and) death and serious illness notifications.

A third category of bsic informationCE declined to provide related ¢ontract monitoring and
oversight ofcontracors including information about contract compliance, audits and evaluations,
andpossiblecorrective actiongExamples of information that the Committee resjad but did not
receive are (JLlcopies of the audit and evaluation instruments currently in(Bsevidence of
contractorécompliance witiFRC minimum standard§3) evidence otontractorécompliance

with contractual or MOU commitments to IC&nd (4 corrective actions takeand consequences
imposed by ICE fonegative findings, failures to remediate negative finglifrgquernly

reoccurring negative findingscludingsanctions imposed including contracts and MOUs
modified or cancelledAlso difficult to obtain was a clear, consistent description or mappitigeof
process ofubmitting, investigating or respondingaa@rievance or allegation of a rule violation or
child or sexual abusacluding how detainee antiasf interviews are conductednd finally, the
Committeereceived no request@aformation about théCEG expendituresExamples of
information that the Committee reggted but did not receive arg €bpies of current contracts
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and MOU s for beds, community supervision program servigadtthcare, education serviceand
contract monitoring; (2¢ost per bed dayep facility andcontractor and (3 per diem cost per
community supervision slot.

Recommendation 226: ICE should manifestits commitment to detention reformby making
the mostof every opportunity to improve transparency andaccountability. ICE should
publish on the internet FRC policies andperformance measuresand quarterly
accountability reporting results. ICE should consider improving transparency and
accountability by publishing its contracts and MOUs(suitably redacted if need bejand
corresponding audits and evaluations
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3. ACCESS TO COUNSEL

Parents and children detained in FRCs face the highest of stakes: the loss of liberty; the right to
freely exercise the rights andsponsibilities of parenting and being a member of a family;
separation from parents, childresiblingsand spouses; and the risk of removal (deportation) to a
country where they may face violence or death. These stakes necessitate a fair and just decision
making process: not just in regard to those decisions made by officials with the authority to order
removal, but any decision that may impact liberty, family integrity, and life.

Thespecificfamilies the government has targeted for family detentiores20d 4i their

communities of origin, the circumstances from which they are fleeing, and the composition of their
familiesi heightenghe governmeid need and obligatioto take special care &nsure due

process. The government has targeted familiesdehmot speak English and who often speak a
language other than Spanish for which interpreters are limited (for example, languages indigenous
to Central America)Family member$ bothadults and childrei areunfamiliar with our legal

system and may holdieep fear or suspicion of authority figures as a result of experiences in their
countries of origin, or countries of transit. Many of the families mane lexperienced traumatic

events including violence and threats of violericécom which they have nchad an opportunity

to recoverChildren arriving with parents range in age from infants to teenagers, and have varying
abilities to communicate and express their wishiesis the government must work even harder to
ensure these families receive due psscas they navigate an entirely new system in which their
liberty and family integrity are curtailed.

For these reasons, this Committee believes that full and unhindered access to an attorney is a
necessary, but insufficient, prerequisite to fair andgestsionmaking for every family held in
immigration detentionThere is overwhelming evidence that individuals seeking the protection of
asylumand other forms of violendeprotection from persecution as provided for in the
Immigration and Nationality &t (INA) T are significantly more successful when the individuals
are represented by counsel. Not surprisingly, attorneys representing mothersmaFamby
Residential Centers (FRCs) report high success rates when they represent women during their
initial interviews (whether they argedible feaor reasonable feanterviews but alsowhen they
represent women as they seek to overturn advieitial findingsmade when the women lacked

an attorggg)and appearepgro se Yet access to counsel is much mdifficult for people who are
detained.

We therefore recommenavithout reservation, that the federal government should provide an
attorney to every individual held in family detention. Whthis responsibilitynay be shared
betweerthe Department of Justice (DOdhdthe Department of Homeland Security (DHS) which
tasked us with making recommendations regarding detdiaeesss to counselp agency can

ignore the consequences of the failure to ensure due process; if necessary, guvagencies
shouldcoordinate to meet this obligation. At the very least, the lack of counsel should never be a
basis for expediting a proceeding involving a claim for protection from hHemexCommittee

further recommends that the most effective way lmctv to facilitate access to counsel for families

9" Seelngrid V. Eagly & Steven ShafeA National Study of Access to Counsel in Immigration GdéertU. PENN. L.
Rev. 1 (2015) (finding that only 14% of detained immigrants have representation, as compared to 37% of all
immigrants in proceedings).
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facing deportation is to release families to communities with clear information about their right to
counsel and how to find counsel, and their obligation to appear in court and information about the
courtin the jursdiction where they will reside.

The recommendations that follow attempt to address the current situation of families in detention
and the current system of decisioraking about custody, immigration relief, and ultimately,
deportation for fanlies apprehended and detained by DHS. These recommendations are not
intended as a justification of that system, nor do we believe they will effectuate an amelioration of
the problems inherent in this system. But we do believe they fulfill the specifindagken to us

by the Secretary of Homeland Security.

A. Overarching Recommendations

There is no dispute regarding the critical role of counsel in advocating for and protecting the rights
of detained families. Detention standards promulgated by ICE affgmight of detainees to meet

and communicate confidentially with counsel. Both the Karnes and Dilley facilities in Texas have
rooms where detainees can meet privately with counsel, though these spaces appeared to
Committee members, and have been reporyatbbbgovernment entities, as entirely insufficient

for the number of detained individuals and the scope of legal issues to be addressed by families in
detention. Moreover, those rooms appeared to lack the tools critical for representing detained
families n expedited proceedingsrom small, portable printers and scanners to access to phones
and internet for attorney teams building factual records and legal arguments for families in
expedited proceedingSimilarly, both the Karnes and Dilley facilities inde spaces designated

as law libraries. However, both were empty during Committee site visits and, as described below,
were ill-equipped to be of much use for the families detained at each facility.

During Committee site visits to the FRCs, committee mamnkwere struck, above all, by two
observations. First was the glaring absence of an understanidingitten policies, in practice,

and among facility leadership and staff selected to give guideditadthe essential role of
attorneys in ensuringfair and just process for detainees. Second was the inconsistent, widely
varying, and constantly shifting policies regarding detainee access to counsel, which individually
might be merely a headache, but collectively paralyze the ability of legal orgaméztat provide
effective representation to detainees. This is critical not just for detainees who seek a fair
opportunity for their claims to be heard, but also relieves pressure on and bené&ftStaed the
Department of Justice because counsel whitetstand both the procedure and substance of the
law governing detaineéslaims make the process more fair and efficient.

Time and again, when we asked about access to counsel and whether detainees had the right to
attorneys during particular processeslecisions, we were tofdf the women think they need an
attorney, all they have to do is ask for @righis is unreasonable to the point of being unjust.
Detainees who do not get to make decisions as simple as where their chilf sieepsvertheless
expected to intuit that a decision such as whether to accept an ankle monitor as a condition of
release could benefit from the advice of counsel and then ask their jailer to wait while they make a
call or schedule an appointment to seek legal counseleRA#mN putting the burden on wormien

% For exampe, at the Berks facility, mothers are prohibited from sharing a room with any of their children age 12 or
older. SeBerks Resident Handbook1®.
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many of whom have no real understanding of their rightsaffirmatively ask for an attorney,
facility personnel shouldonsistently communicatbatfamilieshave this right and should
encourage them to exercisevitenever decisions affecting their rights are being made.

Moreover, we never once heard children referred to as decrsaders within their cases even

though they are subject to the immigration detention and adjudication process; and not
surprisingly, noe of the materials designed to inform detainees of their rigitsn posters in

laundry rooms to materials in law librariesvere designed for children or adolescents, further
diminishing the likelihood that they would know how to ask for help fromti@nreey. By contrast,
unaccompanied children placed in the custody of the Office of Refugee Resettlement (ORR)
receivefiKnow Your Right® presentations tailored to the childéerages and stages of

development, so that even fairly young children can utalgighat there are adults who are

willing to meet to talk about their needs and wishes in a private matter. The children detained at
ICE family residential centers have no less of a need than children in ORR custody to understand
the circumstances of thredetention, their right to seek protection in the United States and to
request release from detention, and their right to speak with an attorney in confidence. Just like
their parents, children in family detention face removal (deportation) to circurasttdrat may
threaten their safety and w4ilking.And they may be eligible to apply for asylum,and U non
immigrant status, special immigrant juvenile status or other forms of protection, in addition to any
claims for relief made by their parent$ieyhave no less need for opportunities to speak with an
attorney to determine whether they have claims for relief from removal that are separate or
different from their parents.

One deeplyroubling result of this misconception of the necessary role ofsgdismthat there is
simply no effectivanechanisnin place to direcévery detainee to an attorney. At one facility,
detainees receivefinow Your Right® presentation in which newAgrrived mothers and children
are presented with informati@boutimmigration procedures and at least some of the complex
forms of relief from removal for which they may be eligible (subjects many law students struggle
to master in an entire semest&rY.et this occurs in a meeting in which the presenters cannot
provide legahdvice and where presentations nhestipproved in advance by ICE Detainees

are then asked if they wish to speak with an attorney, without necessarily understanding what an
attorney is, the confidential nature of attorredignt conversations, and théfdrence between

“To the best of the Committeeds understandismgcleat heir pt
whether they also address other immigration benefits such as T andilbmanrant status, VAWA relief, or special

immigrant juvenile status for children abused, neglected, or abandoned by a parent.

100.S. IMMIGRATION AND CUSTOMSENFORCEMENT, FAMILY RESIDENTIAL STANDARDS 6.3,LEGAL RIGHTS GROUP

PRESENTATIONS https://www.ice.gov/doclib/dro/familyesidential/pdf/rdegaltrights-presentations.pgdfequires

attorneys or legal organizations who wish to make group presentations to provide a syllabus or outline of the

presentation to ICE, which may acceptorrefeéte pr esentation and which Ais unde

replacement providero if the presentation is not appr o
facilities run by the Office of Refghgsed Reesthitaememhn. al
led by organizations such as South Texas Pro Bono Asylum Representation Project (ProBAR) in Harlingen, Texas,

those presentations have evolved into fichar hderstandi n whi

the most important information at that moment in time, the beginning of their period in custedsight to an

attorney, the confidentiality that attaches to attorckgnt conversations, the difference between government ard non
government etorsi in language and with visuals developed for children who have experienced trauma and separation
and which are built on we#stablished pedagogical principles.
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governmenbfficials responsible fodetaining them and deporg themand independent
attorneysvho may be able to assist them in securing release from detention and possibly relief
from removal The names of thogerentsvho affirmatively requesto meet with arattorneyat a

later timeare eventually forwarded to tlhegal service®rganizations that have mobilized to
provide counsel to these familiedut that informatiorsharingmay not take place ungifter a
parenthashad her first and most critical interview by immigration authoritiesiithedible fead

or fireasonable featinterview, which determingewhether an individuainay pursuea claim for
relief or will be removed® At Berks, there are a handful of privateoateys and a few NGOs

who have stepped forward to try and identify and meet with detained families and either represent
or find representation for them; however, they are unesurced and are unable to meet the high
demand. Furthermore, evidence suggésat periods of detention at Berks are far longer than the
average on other faciliti&¥ (our persistent requests for data on the average length of stay for
families at Berks antow thosestatisticsare calculated were repeatedly denied) which may result
in a larger number of issues for attorney teams to address with clients.

The remote location of current FRCs further hampers access to counsel and due process. All of the
FRCs in use at the writing of these recommendations are over aB Houe oneway from major,
metropolitan areas. This significantly hampers access to attorney teams, interpreters, physical and
mental health providers and other experts who could help to ensure fair and just process. In order
to visit the two Texadased facilities, Comittee members traveled nearly two hours (one way)

from San Antonio by van to the Dilley detention facility before returning to San Antonio and then
embarking on another trip (this time approximately 90 minutes each way) to the Karnes detention
facility. Attorneys in San Antonio, the nearest metropolitan area, must make similar journeys in
order to meet with clients, as mysb bonoattorneys who periodically fly in from other parts of

the country to provide representationdetained families

Although United States Citizenship and Immigration Seegi (USCIS) officers have bedetailed

to the two Texas facilitiet provide orsite credible fear and reasonable fear intervjehere are
no onsite immigration courts, and detainees who appear beforegiratioin judges during their
stay do so via videoconferentcea procedure whose limitations and impact on due process have

1% previous reports indicate that representation by counsel during expedited immigratieedings has a significant

i mpact on an individual 6s | ikelihood of success in the
may proceed with her claim for protectioBeeAmerican Immigration Council, Immigration Policy CentBemwal

without Recourse: The Growth of Summary Deportations from the United @tiatyg2014),
https://www.americanimmigradhcouncil.org/research/remowaithout-recoursegrowth-summarydeportations

unitedstates Attorneys working at Karnes and Dilley report similar success in reversing negative determinations

made while detainees appeaprd se(without counsel). that whethey are able to work with detainees whose initial

claims were denied in a credible fear or reasonable fear interview in which the detainees gupem(@dthout

counsel). In other words, when women and children have the benefit of an attorney wistamddenhich parts of

their stories are relevant to the decisions the government is making, they are more successful than when they need to
figure this all out on their own. Facilitating representation prior to the credible fear interview would likeigtalithe

need for a significant number of appeals and therefore conserve a significant amount of government resources
(including the staff who must review and adjudicate the appeal, as well as the additional expense of detaining families
while they succesfully appeal an erroneous, initial decision.)

1925ee, e.gHuman Rights First.ong Term Detention of Mothers and Children in Pennsylv4B@16),
http://www.humanrightsfirst.org/sites/default/files/HRBNng TermDetentionrBrief.pdf (indicating periods of
detention fiupwards of six monthsd for most families at
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been detailed in prior report$ Notably, at the time of our visit to Dilley and Karnes, detainees
scheduled for hearings before immatjon judges (which take place aftersite interviews to

screen for dicredible fead of return or &reasonable feaof return) appeared by video

conference before immigration judges located in other cities. For hearings, the detainee appears in
aficourtroon at the facilityi but the Immigration Judge and the attorney representing the
government and pursuing the case against the detainee, were located together in another
immigration courtroom in another city. The Berks facility is located over anfrmur

Philadelphia and from its immigration court, legal services providers, and commupity loéno
attorneys.

Recommendation 31: DHS should develop, implement and train staff to operate on the
principle that it is besti for detainees and for the efitiency of the system as a wholiefor
detainees to consult with an attorney before making any significant decisions about their
case, the conditions of custody, or the conditions of release from custody. Staff should
consistently inform detainees of theiright to speak with counsel and provide access to
counsel whenever detainees invoke that right. Rather than waiting for detainees to
affirmatively request an opportunity to speak with an attorney, detainees should be offered
affirmatively the opportunity to consult with an attorney (in person, over the phone or by
video conferencing) before making any decisions about their cgsmnditions of custody or
conditions of release. ICE staff and USCI&sylum Officers should be directed not simply to
ask detainees whether they want an attorney or whether they think they need one, when
detainees might not know how an attorney could help, and may not be aware that an
attorney will maintain confidentiality, or that the attorney may provide free services. DHS
and USAS should also inform detainees of their right to representation, and what that
representation entails, and that counsel (independent from the government) are-gite and
available to meet with them prior to any government interviews.

Recommendation 32: Before any detainee appears for a credible fear interview, reasonable
fear interview or bond hearing, DHS should confirm that the detainee has receivedi#now
Your Rightso or fiLegal Orientation Presentatiord and hashad an opportunity to meet with

an attorney. If the detaineehas not secured counsel she should be provided an opportunity to
do so unless she affirmatively states a preference to proceed without counsel. In all cases in
which the desire for counsel has been expressed, DHS shotallle all possible steps to ensure
that the individual has an attorneywithout undo delay, before proceeding with /any decisions
that could result in removal.

Recommendation 33: Legal services organizations andther attorney groups (authorized in
advanceby DHS or DOJ) who provide pro bono counseling and representation to detainees
should begivena daily census of all detainees with information that protects individuats
privacy but allows attorneys to prioritize cases for pro bono consultation. The cens should
include the age and gender of the adult family member, date of arrival, country of origin, the
ages and number of children detained with the parent, primary (or preferred) language and,

13 5ee, e.glegal Assistance Foundation of Chicago and Chidgzmieseed Fund for Justicejdéoconferencing in
Removal Proceedings: A Case Study of the Chicago Immigration @agt 2, 2005),
http://chicagoappleseedgwp-content/uploads/2012/08/videoconfreport 080205.pdf
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importantly, the date(s) of credible or reasonable fear inteviews or any other scheduled
hearing for any member of the familyd and a numerical indicator that will allow DHS to

notify the detainee if the attorney or legal services organization wishes to schedule a meeting.
DHS can establish procedures témit the number of attorney groups and legal services
organizations who receive this information protect confidential information, and require the
legal services organizatioa and attorney groupsto prevent further disclosure.

Recommendation 34: Detention facilities should not be located more than 30 minutes from
major metropolitan areas with immigration courts to increase access to counsel (NGO
counsel, pro bono counsel, paid counsel) arsthould be designedo ensure inperson
appearances before immigration judgs, USCIS officials and other government officials,
which will result in more just and efficient adjudication of cases®*

Recommendation 35: DHS should ensure that children who wish to speak with an attorney,
or whose parents wish for them to speak with aattorney, know about their right to access
counsel and have the ability to meet with counsel. This would require DHS to contract with
legal services providers with experience representing and working with children to create
and provide developmentally appopriate fiKnow Your Rightso presentations; and to
provide time and child-appropriate space for attorneys to meet privately with children.

Recommendation 36: In order to ensure that familie® parents and childrend have a fair
opportunity to present claims fa relief as they transition into communities, enroll children in
school, seek help for medical and mental health concerasd obtain other services)CE &
Office of Chief Counsel (responsible for representing the government in removal
proceedings) shouldhot:

a) oppose requests for continuances submitted by counsel for families previously
detained in FRCs, given the challenges of preparing their legal case;

b) seekin absentiaremoval orders the first time a family previously detained in an FRC
fails to appear at immigration court, but instead asks that the court reschedule/reset
and send notice to the last known address; and

C) oppose motions to reopen filed by pogelease familes, whether represented opro se
when they do appear in court after a priorin absentiaremoval order.

B. Meeting and Communicating with Counsel

On site visits to Karnes and Dilley, Committee members were informed by ICE and facility staff
that detaineesould meet with counsel whenever they wished to. Yet on those same visits, mothers
identified a number of hurdles that delayed or prevented their ability to meet with counsel,
including not knowing or not understanding that1gmvernment attorneys wereabhable to meet

with them at no cost; not being able to access child care during meetings; and not kviostirey

or when they could meet with counsel. Some of those concerns were echoed during the public
comment period of the Commit@eMarch meeting isan Antonio. Reports published by credible

194 Committee members have been told both by immigration judges and Asylum Officers that they prefer to adjudicate
cases in which individual is represented.

46



nonrgovernmental organizatiometail similar, and sometimes more wigdgnging concerns with
the ability of detained families to meet with attorney organizatidhs.

The logistical obstacles to meeting withunsel are unnecessary and easily overcome. These
obstacles, imposed by ICE polioy practiceinclude but are not limited to: requiring attorneys to
identify, in advance of meetings, prospective clients with whom they wish to meet (without, as
noted inthe prior section, knowing which new detainees have yet to meet with counsel); requiring
attorneys to identify, in advance of meetings, current clients with whom they wish to meet without
knowing whether clientcircumstances have changed such that thgitprioritize visits

differenty; insufficient space for attorneys to meet privately with clients; the inability of attorneys
to complete the essential tasks of lawyering due to constmtiing policies regarding

technology, entry/exit, and even tggas simple as access to printers, phones, food and
bathrooms; and insufficient efforts to provide adeqaattappropriatehild care so that mothers

can share details about past, traumatic expersamitieout worrying about where their children are

or what they mightvitness oroverhear.

The spaces allotted for attorneljent meetings are far from optimal and may even be prejudicial

to ensuring effective communication and collaboration between attorneys and detainees. At Dilley,
parents who wish to meprivately with an attorney cannot see the area in which their children are
cared for (orour site visit Committee members obseastvews of children sitting in a small room

and staring silently at a TV while a facility worker sat along a back wall). Até& children

whose parents are meeting with counsel but who wish to be in the same area appear to wait in a
large, open and sterile area.

At Berks, detainees are able to meet with a law stuntgpdralegavho forwards requests for

legal assistance the Pennsylvania Immigration Resource Center (PIRC) and the local
immigration bar. PIRC attorneys and other counsel meet with clients in a small office on the first
floor of the facility. The office has a window to a waiting area where children can beveldey

the client, but the area is not equipped with anything to divert afelaittention from his or her
mothes meeting with the attorneg.g, no toys, television, or reading materials). There is a
telephone in the office, but there dot appeard be any legal materials available in this area, nor a
printer for producing any legal documents.

Tasked by the Secretary of Homeland Security to advise the departnfexisiig resources and
toolsd that affect access to counsel, the recommendatiohfotitav address these concerns. They
should apply equally to attorneys considering whether to represent detniaeggsype of matter

to attorneys retained by detainees (for a fee or on a pro bono basis) to represent them in
immigrationor otherproceelingsin theU.S. orabroad(including but not limited t@ustody cases,
other family law cases involving their children, tort actions, or civil rights claims); and to any
support staff authorized by such an attorney to carry out the atfenveyki including, but not
limited to, BIA-accredited representatives, paralegals, law students, interpreters, subject matter,

195 see, e.g.American Bar Association Conission on ImmigrationFamily Immigration Detention: Why the Past
Cannot be Prologu@luly 31, 2015),
https://www.americanbar.org/content/dam/aba/publications/commission_on_immigration/FINAL%20ABA%20Family
%20Detention%20Report%2aP-15.authcheckdam.pdfee alsd).S. Commission on Civil Right¥Vith Liberty

and Justice for All: The State Givil Rights at Immigration Detention Faciliti€Sept. 2015),
http://www.usccr.gov/pubs/Statutory Enforcement Report2015.pdf
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medical or mental health experts, and administrative support staff of the attorney or law firm. We
refer to these individuals in the colleati asiattorney teams.

Finally, but no less importantly, when we refer to detainees and their right to meet with counsel,
we are referring to all adult family members detained in the facility; any child whose parent or
legal guardian wishes for the ahilo meet independently with an attorney; and any child of any
age who expresses a wish to meet with an attorney.

1. Meeting with Counsel

Recommendation 37: Detention facilities shouldallow attorney teams (attorneys and
supporting professionals including &w students, paralegals, interpreters and experts)
maximum access and flexibility in meeting and speaking with detaingagersons and advising
or representing them in proceedings that take place while the person is detained

Recommendation 38: Visitation policies at each facilityi including but not limited to visiting
hours, technology permitted in counsel visitation rooms, and child care provided during
attorney-client meetingsi should remain consistent Frequent changes undermineounseling
and represenation and may denynotice to attorneys and their support staff and to the
detainees and their families for timely attorneyclient meetings to take place. Signs and
posters to this effect, in different languageshould be posted in housing units, cafeteas,
recreational areas and law libraries.

Recommendation 39: FRC handbooks, manuals and policies should be amended to clearly
state that detainee$ including the children of parents detained at the facilityi have the
right to meet with an attorney atany time the attorney is available within facility visiting
hours, and to contact their attorney by telephone at any time; detainees should not be
precluded from meeting with or calling an attorney because they failed to make an advance

request®

Recommendation 310: Legal services organizations should not be required to identify
particular detainees with whom they desire to meet before arriving at the facility, in order to
provide free legal consultations and/or legal representation. Specificallthey should be able
to establishfidrop in0 hours or meet with prospective or retained clients on an aseeded

basis and detainees should be able to request a saday meeting with a member of an
attorney team and should be informed and encouraged to setdgal advice as available.

Recommendation 311: ICE should use available technology (such as pagers) to allow
detainees who wish to meet with an attorney to sign up and then continue with their daily
activities until an attorney is available.ICE should implement or facilitate video

conferencing technology for detainees to consult with counsel and other independent experts.

This would not obligate attorney organizations to meet with everyone who makes such a request;
attorney teams will exercise their distion to prioritize appointments. But there is no need for

The Berks Resident Ha thd tight tolurssielggal assisiahcg at fiovcostto thed \Se
government . o The Resident fARights and Responsibilities:
section on visitation dondét meilti on attorneys. Berks R
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detainees to have to wait for hours in a room and miss other activities (including meals); with a
pager or other similar technology they could be notifrechediatelywhenan attorney is available
to meet with them.

Recommendation 312 Detainees should be able to prioritize meetings with counsel over
nearly all other factivitieso while in custody. Detainees should never be discouraged from
meeting with counsel or members of the legal team (incluadg experts) because they might
miss a planned activity, meal or (for children) even school, or because the meetings increase
demands on child care providers within the facility.

2. Care of Children During Attorney -Client Meetings

Recommendation 313: ICE should design spaces for counsel to meet wigharents from

which parents can see their children in an open, shared play space (rather than closeff or
separate rooms where children have only enough space to watch TV) so that they can focus
on communicating wth their attorneys knowing exactly where their children are.

Recommendation 314: Child care hours should be extended to match hours when parents
can meet with attorney teams, foparents who wish to use child care during this time. ICE
should provide suficient day care space and staffing to allow all parents who wish to meet
with counsel outside the presence of their children to do so.

3. Location of Attorney-Client Meetings

Recommendation 315: ICE should immediately re-design or reorganize space within ach
FRC to increase and ensure sufficient private, soungroof spaces for detainees to meet with
attorney teams, both in small groups and individually. Detainees need to meet with counsel
prior to and in preparation for each proceeding or interviewat which the detainee is
scheduled toappearrelated to the detaineé immigration case or any other proceeding in
which the detainee is involved. Reorganization of space should be undertaken in consultation
with attorney teams and considering data including theaumber of detainees in the facility,

the average length of stay, the number of interviews or proceedings per detainee (each of
which requires different consultation with counsel). Committee members requested much of
this data but were denied the informatian.

4. Ensuring Attorney Teams Can Function in their Role as Counsel

Recommendation 316: Facilities should establish clear, consistent policies permitting
attorney teams to bring food and drink into the facility and/or (if they choose) to leave the
facility for meals and return later in the day. Attorneys and detainees should be able to eat
and drink during meetings, and to use the bathrooms as needed during meetings, without
having to terminate meetings.

Recommendation 317: Attorney teams should bepermitted to bring and easily access cell
phones, laptops, printers, scanners and wireless internet connections in designated spaces
while meeting with detaineesThis technology should be available in the same space in which
attorneys are meeting with dedinees.

Recommendation 318: ICE should develop a simple form by which detainees in any facility
can request copies of any document from their file including documents the individuals had
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with them at the time of apprehension™®” unless the record requires aealth Insurance
Portability and Accountability Act (HIPAA) -compliant release, and which permits release of
the document to both the detainee and the detainéeattorney team. This form should be
consistent across facilities and be translated consistenttivthe recommendations inPart 5.

Recommendation 319: ICE should make available a HIPAA-compliant release form that
detainees could sign while in the facility anghould implement procedures that ensure that
information covered by HIPAA is released by tle FRC to the person designated by the
detainee (including members of their legal team) within one business day after receipt of a
the HIPAA -complaint release, unéss the individual indicates a morémmediate need for the
information (such as a hearing) Providing counsel access to medicatlental,and mental
health recordsis part of a trauma-informed approach. The information can both strengthen
the legal casesand also providebackground essential to counséb ability to offer trauma-
informed representation to the trauma victim.*°®

C. Counsebs Role in Decisions Critical to DetainedsSafety and Right to Due Process

Notwithstanding policies that anticipate meetings between detainees and eouhtelt

recognize the role of counsel in protecting detaideghsts°® attorneys serving detainees report
systematic and fundamental breaches in access to counsel with respect to the movement of
detainees from one facility to another, and with respect to their removal (deportation) during the
pendency of proceeding¥’. Those same standards acknowledge the right of detainees to be
represented by, or even accompanied by counsel as early as their first interview; yet it appears that
many if not most of those interviews take place before detainees are advised of ttsearrigive

the opportunity to meet with counsel. In 2015, attorneys representing detainees in Karnes and
Dilley filed a complaint with the DepartméatOfficefor Civil Rights and Liberties alleging that
detainees were denied access to counsel duringngsdiiat determined the conditions of
releasé™ In some cases, free legal services providers regeiviice of hearings within hours of

the actual hearing, precluding bothgarson meetings with clients and anything that might be

197.S.IMMIGRATION AND CUSTOMSENFORCEMENT, FAMILY RESIDENTIAL STANDARD 2.3, FUNDS AND PERSONAL
PROPERTY, https://www.ice.gov/doclib/dro/familtyesidential/pdf/rs_funds and_personal_property(ptjuiring that
funds, valuables, baggage, and personal inventory be inventoried, receipted, stored, and safeguarded).

198 SeeK RISZTINA SZABO ET AL., ADVOCATEGS AND ATTORNEY3 TOOL FORDEVELOPING ASURVIVORS STORY:

TRAUMA INFORMEDAPPROACH(2013),http://niwaplibrary.wcl.american.edu/pubs/tddumainformed
approachHittp://library.niwap.org/wpcontent/uploads/2015/pdfi TRAUNDref
AdvocatesToolDevelopingSurvivorStory.pdil ARY ANN DUTTON ET AL., TRAUMA |NFORMED STRUCTURED

INTERVIEW QUESTIONNAIRE (2013), http://library.niwap.org/wpcontent/uploads/2015/SIQI.editedtt#6.15.15. pdf
199.S.IMMIGRATION AND CUSTOMSENFORCEMENT, FAMILY RESIDENTIAL STANDARD 6.2, LAW LIBRARIES AND

LEGAL MATERIAL 1, https://www.ice.gov/doclib/dro/familyesidential/pdf/rs_law_libraries_anigégal material.pdf
10gee, e.gAlLA CLINIC, AIC, Human Rights First and RAICES, Letter to Director Le6n Rodriguez and Director
SarahSaldafial0-14 (Dec. 24, 2015) [hereinafter AILA et al. letter] (documenting specific cases in which ICE
deported famiks with pending requests for reconsideration of negative credible fear determinations and transferred
families with counsel from a facility in Texas to a facility in Berks without representation).

M1 complaint Regarding Coercion and Violations of Rightaunsel at the South Texas Family Residential Center in
Dilley, Texas (Sept. 30, 2019)ttp://www.aila.org/File/DownloadEmbeddedFile/65906

50


https://www.ice.gov/doclib/dro/family-residential/pdf/rs_funds_and_personal_property.pdf
http://niwaplibrary.wcl.american.edu/pubs/tool-trauma-informed-approach/
http://niwaplibrary.wcl.american.edu/pubs/tool-trauma-informed-approach/
http://library.niwap.org/wp-content/uploads/2015/pdf/TRAUM-Qref-AdvocatesToolDevelopingSurvivorStory.pdf
http://library.niwap.org/wp-content/uploads/2015/pdf/TRAUM-Qref-AdvocatesToolDevelopingSurvivorStory.pdf
http://library.niwap.org/wp-content/uploads/2015/SIQI.edited.di-tb-6.15.15.pdf
https://www.ice.gov/doclib/dro/family-residential/pdf/rs_law_libraries_and_legal_material.pdf
http://www.aila.org/File/DownloadEmbeddedFile/65906

considered adequate pezption time:*? This undermines due process and is inconsistent with the
stated intent of ICE policy to provide access to counsel.

Recommendation 320: DHS policy and facility design should allow attorneys to be present
with detainees during interviews wth Asylum Officers or any other immigration officials
and any disciplinary hearing or action regarding the detanee or the detaineés child.

Recommendation 321:

a) ICE should avoid transferring detainees among FRCs and should transfer detainees
only if the detainees grant informed consent. Instead, ICE generally should release
detainees if they cannot remain at the FRC where they were first retained.

b) Criteria for transfers should be transparent and communicated to the public in
general.

c) ICE should communicate the reason for any proposed transfer to the detainee and her
counsel.

d) If a detainee must be transferred, ICE shouldhever move a detainee from one ICE
detention facility to another without providing notice to the detainee and her counsel,
and without providing an opportunity for the detainees counsel to respond to
proposed relocation.

Recommendation 322 If ICE meets with detainees in groups to advise them about
immigration processes, ICE should allow the presence and partipation of pro bono couihse
Detainees presented with a releasdternative or conditions of releaseshould be informed
that they can consult with an attorney while making decisions, and given phone access to
attorneys during this process. A detaine@ decision to consult with arattorney should not
delay her release more than the time such consultation takes.

Recommendation 323: ICE should never deport a detainee while the detainée case is in
progressi in particular, but not limited to, if a detainee has filed a request for
reconsideration of a claim or hasany pending petition for review before a federal courtor
any pending VAWA, T or U visa caseWhenever a detained adult or child 7 has a hearing
before any court, administrative body, or immigration official, ICE personrel should be
required to transport the detainee to that hearing in a timely mannerlf a detainee has a
pending civil rights complaint, the office investigating that complaint should have a full
opportunity to interview the detainee and, if it so choose$p delay deportation.

D. Counsebs Role in Decisions to Separate Children from Parents

Detainees who met Committee members expressed tremendous confusion and uncertainty about
their future; fear of return to their countries; anxiety over the health andwialy of their

125eee.g, AILA et al. letter,supranote110, at 2 (noting that at Dilleypro bonoattorneys receive court dockets in
the late afternoon for hearings the next morning, while at Kareebonoattorneysdo not receive the immigration
court docket at all).
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children; and in some cases, fear of separation from their chilthhese concerns are not
unfoundedIn the professional experience of multiple Committee members, in recent years
children held in detention at Berks and at least one of¢xasFRCshave been separated from
mothers, designated as unaccompanied children, and transferred to ORR facilities in other states.
Without transparent processes and an opportunity for counsel to advocate for families prior to
separation in DHS custodihere is a risk that separation will violate the paieobnstitutional

right to the care and custody of her child or result in separations that are contrary to teéebtld
interestsThe Departmentaspreviously declared its interest pmotectingthe constitutionakights

of children and parents facing separation as a result of immigrabeeedings with its Parental
Interests Directiveissued by the Departmeint2013,to ensure the participation of detained
parentsin child welfare proceedis involving their childred®?

Recommaendation 3-24: ICE should never separate a parent from a child without providing
notice to the parent, the child and the parents and the childis counsel (absent extreme
emergencies)and an opportunity for the parent, child, the parenti counsel and the chil&
counsel to appear before and make arguments to the ICE official making the decision. If the
basis for the separation is a concern about the detained paréntfailure to care for, or
maltreatment of, the child, the matter should be referred to local child welfare authorities for
investigation before the parent and child are separated (absent an imminent threat to the
childé safety or wellbeing, which should result in the childs separation from the parent but
remaining within the facility ). Referral to the local child welfare authorities and a review of
the decision to separate and reunification if appropriate pending further investigation should
occur within the time required under state law for reports and irvestigations of child abuse
or neglect. This will help ensure that the right afforded all parents to the care and custody of
their child, regardless of immigration status, are protected*

Recommendation 325: Threats of or actual separation of a parent ad child should never be
used as punishment or retaliation for exercising righg, nor as a means of discouraging the
exerciseof rights.

Recommendation 326: If ICE intends to separate a parent and child because of concerns
regarding the legal relationshipbetween the parent and childand rendersthe child an
unaccompanied minor pursuant to 6 U.S.C§ 1279(g), ICE should provide meaningful notice
(at least 48 hours) to the parent, child and parerds and child® counsel and an opportunity
for the parent, child, the parenté counsel and the chilG& counsel to appear before and make

131.S. Immigration and Customs Enforcement, Facilitating Parental Interests in the Course of Civil Immigration 1, 2
(Directive 11064.1Aug. 23, 201 ttps://www.ice.gov/doclib/detentien

reform/pdf/parental_interest directive_signed.pdf

4 Under the U.S. Constitution immigrant parents have the same rights to care, custody, and control over their childre
without regard to their documented or undocumented status or their detention or dep&wgténg, In re Interest of

Angelica L., 277 Neb. 984, 1007,16@90 1 0 (2009) (there is an AJo]verriding
between parent and itdhis constitutionally protected and that the best interests of a child are served by reuniting the
child with his or her parent. This presumption is over
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arguments to the ICE official making the decision, prior to transferring the child tothe
Office of Refugee Resettlement (ORR) custody?

Recommendation 327: In exceptional casesn which DHS separates a parent and child,
renders the child unaccompanied, and transfers the child to the custody of the Office of
Refugee Resettlement, the agency should submit a concurrent referral for the appointment of
an independent Child Advocate pusuant to theTrafficking Victims Protection

Reauthorization Act (TVPRA).

E. Meaningful Access toa Law Library

ICE Residential Standards and implementing policies at each facility establish détaghtes

access legal materials fitacilitate the prepatin of documents*® Yet the Texas facilities

visited by Committee members failed to reflect either the needs or (suspected) demographics of the
population detained in each facilitylibrariespresumed a high degree of literacy, of computer

literacy, expeence with computerized databases, and fluency in written English. Moreover, at

both Karnes and Dilley, law libraries were located in areas inaccessible to attorneys and legal
teams, precluding any collaboration between attorney teams and detainees teetteakuse of

these libraries and their equipment.

Two of the three facilities visited by Committee membekarnes and Dilley had areas

designated adaw librarieso At Karnes, the law library consisted of two rooms adjacent to the
main library. Tley contained tableand chairscomputersand some printed informatiolVe

were advised that detainees are able to get onto computers (in the law library and main library) to
access email accounts and news siteghe best of Committee memb@rscollection there were

no hard copy books in the Karnfaw libraryd except fora binder withiKnow Your Right®
information authorety the American Bar Associati@nd reproduced in several languages.
Committee members were told by facility staff that detainees could use aoratetzw library
(specifically LexisNexi¥ that service is available only in English. The law library at Dilley
included printed materiglin a central room, with a computer room to each side. The Dilley library
also included copies of the American Bar Associ@ga@{now Your Right® document notably,
there was no copy available in Spanalthough copies were available in other langisag

Recommendation3-28: Detainees should be informed of the law library and the legal
resources available for assistance in their asylum applications during the intake processd
throughout their time in detention. Posters or other easilyobserved noti@s informing
residence of the law library should be posted in common areas throughout the facility,
including near monitors showing the Know Your Rights video. Such notices should include
the following:

a) that a law library is available;
b) the hours of the lawlibrary;
c) that no permission is needed to access the law library;

15 pyrsuant to federal law, ICE has 72 hours tnsfer unaccompanied minors to the Office of Refugee Resettlement
(ORR). 8 U.S.C. § 1232(b)(3).
M6 EAMILY RESIDENTIAL STANDARD: LAW LIBRARIES AND LEGAL MATERIAL, supranote109, at 1.

53



d) that the law library has the legal materials listed below;

e) the procedure for requesting materials not available in the law library;

f) that the law library has the equipment (e.g., computers)dted below;

g) that materials reviewed or prepared by detainees will not be read by facility staffand
h) that the detaineemay be accompanied by counsel in the law library.

Recommendation3-29: FRC law libraries should be open7 daysper week,from 8 am to 8
pm. Detainee$use of the law library should not be restricted by time (i.e., length of usage),
unless crowded conditions require restricting access. Detainéesse ofthe law library should
not be restricted or denied due to any violation of facility rles, by adult residens or
children, nor by medical condition, unless required by a compelling medical concern.
Detainees facing a legal deadline should have priority in accessitigg law library.
Supervision of detainees usinthe law library should not include reading any of their
materials.

Recommendation 330: All FRC law libraries should be supplied with materials necessary
for effective education, research and advocacy by detainees, including:

a) pamphlets or similarly portable hard-copy publications providing basic legal
information about the asylum processand other related forms of relief, such as
withholding and protection under the Convention against Tortureunder United
States law in Spanish andather languages used by facility detainees;

b) all of the materials listed in Attachment A to theKarnes City Residential Policy and
Procedure Manual, Part 6: Justigeand

c) contact information for pro bono asylum/immigration services in the locality or
region where thedetaineeindicates she will reside after elease.

Lost or damaged legal materials should be replaced as soon as practicable.

Recommendation3-31: All FRC law libraries should include the following equipment:

a) access to electronic legal research products (e.g., Westlaw or LexisNexis);

b) computers

C) printers;

d) copier(s);

e) scanner(s);

f) writing utensils (pens, pencils); and

g) paper.
This equipment should not be restricted to legal research and work product, but should be
allowed to be used tgrepare or copy grievances, letters regarding facility conditions, oany
matter relating to immigration, asylum and other forms of relief, release or the care and
custody of children. Upon request, detainees should be provided with a means of saving legal
research and/or work product in a convenient electronic format (e.gthumb drive or flash
drive).

Recommendation 332 Detainees should be allowed to email documents, including scanned
and original documents. Indigent detainees should be provided with free envelopes and
stamps for malil relating to legal matters, includingcorrespondence with counsel (or in
search of counsel), and any court.
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Recommendation 333: ICE should designate a staff member or members to regularly to
inspect each FRC law library equipment and legal materials. Legal materials should be
regularly updated; staff should check to determine whether updates are available no less
than annually.

Recommendation 334: FRC law libraries should be available to pro bono counsel, to
facilitate provision of legal services to detainees without requiring unnecesyaepeat visits.
The use of an FRC law library should be sufficient justification for her a detainee to request
and receive monitored, shorterm care for her children.

Recommendation 335: FRC libraries should prominently display and provide in English
and Spanish copies of the USCISroduced brochure on VAWA, T and U visa and SIJS
immigration relief. '’ Detainees who are illiterate or whose primary language is one other
than a language in which the brochures are translated should be able to receive infation
about these forms of crime victims related immigration relief though interpretation into their
primary language.

Recommendation 336: ICE and the FRCs should accept published or unpublished legal
materials from outside persons or organizations fomclusion in each FRC law library and/or
distribution to detainees. Any such materials should identify on the cover: (1) the identity of
the author; (2) a statement that ICE did not prepare and is not responsible for the content of
the publication; and (3)the date of submission to the facility. The facility should forward the
material to ICE for review and approval. If approval is declined, the author or person/entity
responsible for its submission should be informed of the reason(s) for its being declined

F. Access to Information Specific to Crime and Trauma Victims

Many parents and children detained in FRCs maglify for other forms of crimeictim based
immigration relief-*8

17y.S. Citizenship and Immigration Servicémmigrant Options for Victims of Crimes, Information for Law
Enforcement, Healthcare Providers, and Oth@fsb. 2010),
https://www.uscis.gov/sites/default/files/USCIS/Humanitarian/Battered%20Spoeiden%20&%20Parents/Im
migration%200ptions%20for%20Victims%200f%20Crimes. pdf

18 1he primary forms of crim&ictim based immigration relief that FRC detainees may qualify for are:

1 VAWA immigration relief (selfpetitioning, VAWA cancellation of removal/AWA suspension of
deportation) for immigrant spouses and children who have suffered battering or extreme cruelty perpetrated
by their U.S. citizen or lawful permanent resident spouse, parent gpatept.It is not uncommon for
immigrant spouses and tifien of U.S. citizen and lawful permanent resident abusers to end up outside of the
U.S. often for reasons related to the abuse.

T Unoni mmi grant status (AU visaso) for i mmigrant victi
The vast majorityf U visa cases filed in the United States are filed by victims of domestic violence, sexual
assault and human traffickingny detained parent or child who suffered abuse, trafficking or sexual assault
in the United States would qualify for a U visa upentification from a law enforcement agency. This
includes victimization occurring in and outside of DHS custody.

f Tnoni mmi grant status (AT visaso) for victims of huma
operate inside the U.S. and abroad and prey on both adults and children. Detained mothers and children could
include human trafficking victims eligiblto file for T visasLaw enforcement officials may also request that
the ICE Law Enforcement Parole Branch grant continued preseneietfors of human trafficking who are
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Specifically, VAWA relief, T noAimmigrant statusf{l’ visa®), U nonrimmigrant satus (U

visa®) and special immigrant juvenile status (SIJS) are immigration benefits for which detainees
and/or their children may be eligible to apply. Despite the high rates of past violence and traumatic
experiences among detainees at FRCs, it isleat the extent to which detained families receive
information about the primary forms of immigration relief available to crime victims i i8e

To the extent any of this information is provided it might be included in Legal Orientation
Program preseations and it may be explained as an option by attorneys or attorney teams who
provide legal representation for detainees at the FR&®ss to information about immigration
benefits for crime victims will help detainees to determine whether to pursse ltlenefits after
establishing their credibler reasonabléear. Existing literature produced or distributed by the
federal government should help ensure that this information is readily available to detainees and
their families, while in custody and uptheir releasé™®

ICE mustensure thathe FRCs as well aghe organizations running the legal orientation programs
at each FR(Care providing information to detainees on VAWA, T and U yvigecial immigrant
juvenile visasand other forms ammigrationrelief in addition to information about asylum
withholding and CAT protectionThe best wajor detainees to learn abcand understantheir

rights and options is through participating in information sessions and, most importantly, leaving
FRCs with hard copies of brochures and/or pamphlets detailing their rights and immigration
options in a language they understarell.

potential witnesses in trafficking investigations or prosecutiGostinued presnce provides temporary
immigration status and work authorization for one year (with the possibility efeaerenewals)or T
visas and/or continued presence.

1 Special Immigrant Juvenile Status (S1JS) for immigrant children who have been abused, etb@ndon
neglected either in the U.S. or abroad by one of their parents. Children in family detention may have suffered
abuse, sexual assault, neglect or abandonment perpetrated by their father. In these cases, the child would

independently qualify for SIJ$imi gr ati on relief in addition to qual:i
petition for an immigration benefit.
199 CE6s Performance Based National Detention Standards

worksheet that screens for specialnerabilities that include victims of sexual abuse, violent crime, human

trafficking, persecution, or torturél.S.IMMIGRATION AND CUSTOMSENFORCEMENT, 20110PERATIONSMANUAL ICE
PERFORMANCEBASED NATIONAL DETENTION STANDARDS (2012),https://www.ice.gov/doclib/detentien
standards/2011/pbnds2011.paéreinafter PBNDS 2011], at Appendix 2.2A, R8any of these factors could be a

basis for immigration relief under the VAWA, & T visa programs. Additionally)SCIS has developed a pamphlet
entitled Al mmigration Options for Victims of Crimeso t|
relief for immigrant crime victimdJ.S.CITIZENSHIP AND IMMIGRATION SERVICES RESOURCES FOR/ICTIMS OF

HUMAN & OTHER CRIMES, https://www.uscis.gov/tools/humanitarifenefitsbasedresources/resourcesctims-
humantrafficking-othercrimes(for resources available in English, Spanish, Russian, Chinese). USCIS has also

developed an informational fact sheet for child welfare workers that could be used to inform detainees and their

children about SIJS. USS) Special Immigrant Juvenile Status: Information for Child Welfare Workers available at
http://niwaplibrary.wcl.american.edu/pubs/ussig-info-for-childwelfareworkers/Finally, the U.S. Department of

State has developed a brochure entitled Al nformation o]
Violence in the United States and Fact widesinmformdtionlormmi gr at |
domestic violence, hotlines, and human traffickidds.DEPGr OF STATE | BUREAU OFCONSULAR AFFAIRS, RIGHTS

AND PROTECTIONS FORFOREIGN-CITIZEN FIANCE(E)S AND SPOUSES ORJ.S.CITIZENS AND SPOUSES OR_ AWFUL

PERMANENT RESIDENTS https://travel.state.gov/content/visas/en/general/IMBRA. lgavdilable in: Arabic, Chinese,

Spanish, English, Farsi/Dari, French, German, Hindi, Japanese, Korean, Polish, Pertegugmian, Russian,

Tagalog, Thai, Ukrainian, Uzbek, Vietnamese).
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Recommendation3-37: FRCs shouldorganize and offerinformational group sessions that
explicitly provide information about domestic violence, sexual assault, and human trafficking
and should provide information about VAWA self-petitioning, VAWA cancellation of
removal, Uvisa and T visa immigration relief, and SIJS immigration relief.Ensuring

delivery of this serviceshould be among the responsibilities of the Trauma Informed Care
Coordinator working at each FRC.

Recommendation 338: FRCs should provide eachdetained family with a copy of the
following USCIS brochures, which should bedistributed at legal orientation programs, by
Trauma Informed Care Coordinators, and againto each detainee upon release from
detention:

a) Almmigration Options for Victims of Crimes 0 at intake and upon release. The
brochure should be provided in the detaine@ primary language.

b) Pamphlet for K-1, K-3, IR-1/CR-1, and F2A Immigrant Visa Applicants under the
International Marriage Broker Regulation Act (IMBRA). This pamphlet is available
in vari ous languages on the State Department websit€. The IMBRA pamphlet
should be readily available at all FRCs and distributed to detainees.

c) ASpecial Immigrant Juvenile Status: Information for Child Welfare Workerso should
be translated into Spanish ad should be provided at intake and upon release to all
FRC detainees.

120 Id
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4. EDUCATION SERVICES AND PROGRAMS

The ACFRC was appointed to develop recommendations to strengthen the education services and
programs provided to families detained=amily ResidentiaCenterFRCS. It is our opinion

that, to fulfill our mandate, education services and programs should span infant and toddler child
care, prekindergarten for children age 4, the conventiondlZgrades for all children ageslB,

as well as parent edu@an to support parents under tremendous stress related to their immigration
journey, detention experience, and transition to new lives in U.S. communities.

The practice of detaining migrating families has presented FRCs with an unfamiliar challenge of
providing an education for children apprehended with their parents. Under federal law, all children
in the U.S. are entitled to a free basic public elementary and secondary education regardless of
race, color, national origin, citizenship, immigration statrghe immigration status of their

parents or guardiart§*

Because FRCs detain women and children who are new arrivals to the U.S., many of whom are
likely to a remain and become members of our communities, and because FRCs house children
ranging from nesborns to age 18 (as specified by the Homeland Security Act of 2002 and
Trafficking Victims Protection Reauthorization Act of 2088)the span of education services and
programs is necessarily broad. While detained for an uncertain period of time, paszhthild

care for their young children in order for them to attend to their immigration cases, to meet with
attorneys, to receive health and mental health care, to cope in the detention environment, and to
prepare their children to enter kindergarterdyet® learn in U.S. schools. Likewise, school age
children living in FRCs have the right and responsibility to attend school daily-l®res

settlement also specifies that education be provided to children in immigration ctftody.

Access to education &basic human right. It helps to stabilize immigrants, reduce poverty,
develop knowledge useful in daily life, and normalize the otherwise very unsettling circumstances
of living in FRCs and adjusting to a new country. Education is key to the promisetiéalife

for detained families when they are released into U.S. communities.

TheFRCs are required to provideomprehensive educational services and programs to children
eligible for formal education as defined by applicable state lawseapdationsd'>* The Family
Residential Standards for education consist of very basic guidelines for tkiegeegarten and

the K-12 programs, but omit even basic guidelines about infant and toddler child care and parent
education. Similarly, there is sdanformation about the education services and programeacim e

of the three FRC residehaindbooks. The handbooks simply document that each FRC operates an
onsitepre-kindergarten program and-XK2 school Monday through Friday throughout the year,

121y.S. DEPOr OF JUSTICE& U.S.DERST OF EDUCATION, FACT SHEET: INFORMATION ON THERIGHTS OFALL CHILDREN
TO ENROLL IN ScHoOL (May 20M), www.justice.gov/sites/default/files/crt/legacy/2014/05/08/plylerfact.pdf

122 Homeland Security Act of 200Pub. L. No. 107296, 116 Stat. 2135 (2002)illiam Wilberforce Trafficking
Victims ProtectiorReauthorization Act of 200%ub. L. No. 11&157, 122 Stat 5044 (2008).

12 stipulated Settlement AgreemeRtores v. RenpNo. 2:85-cv-04544 (C.D. Cal. Jarl7, 1997),
http://www.clearinghouse.net/chDocs/publicABIA-00020005. pdf

1241.S.IMMIGRATION & CUSTOMSENFORCEMENT, FAMILY RESIDENTIAL STANDARD 5.2, EDUCATION PoLICY 4 (Dec.
21, 2007) http://www.ice.gov/doclib/dro/familresidential/pdf/rs _educational_policy.dtereinaftef~AmiLY
RESIDENTIAL STANDARD: EDUCATION POLICY].
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and tha attendance is mandatory for children age 5 and older. Upon enroliment, students are
assessed for grade level knowledge and skill and evaluated for special needs. The academic
program includes statpecific, standardbsased instruction in language artgth, science, social
studies, and physical education.

Beyond thé the standards and residéaindbooks offer virtually no specific information about
curriculum, instruction, classroom management, sasiabtional learning, addressing childhood
trauma inthe classroom, or preparing students to transition to new schools in theielpase
communities. Without more specific standards, ICE cannot hold itself or its contractors
accountable fothe content, quality, and consistency of its education seraimprograms,
including addressing the recommendations made by the ACFRC.

Recommendation4-1: ICE should review and revise its FRC standards for education to add
needed detail about the expected content and quality of the education services gmograms
and to align with the Committeets educationrecommendations To inform new education
standards that specify best practices, ICE should also elicit input from a panel of education
advisors with expertise in the following fields: child care; prekindergarten education; K-12
curriculum, instruction, and assessment; newcomer students and English language learners;
interrupted schooling, dropout prevention, parent engagement, adult learners (including
parents), and traumainformed classroom practices.

Onssitevisits to the FRCs provided some additional information about how schools and
classrooms were organized and how education contractors designed and delivered the infant
toddler, prekindergarten, and K2 programs. Information from ICE staff, education cantes,

and parents at these site visits corroborated that, in general, young children had not participated in
out-of-home child care or preindergarten programs in their home countries and that mat® K
students were far behind grade level academicaléytd interruptions in their formal schooling,

and entered FRCs speaking one or more languages but with no or limited English language skills.

Despite written and verbal requests from the ACFRC to ICE for more detailed information about
its education services and programs, little additional information was provided, and it remains
unclear to the ACFRC how well the existing services and progreensaking. While ICE

provided some additional helpful information, we also received incomplete information on a
number of key education issues and, in certain instances, information that conflicted with our site
visit observations and FRC standards.

In the absence of better information, including an examination of curricula, systematic

observations of classroom practices and school operations, and interviews with contract monitors,
educators, parents, and students, the ACFRC consulted with, in addigmurees provided by

ICE, other credible sources from education research and practice to develop the recommendations.
In doing so, we focused mostly on best education practices for immigrant and English learner
students, students with interruptions in tHermal education, and students who experienced
childhood trauma.

While in ICE custody, children should have a caring school experience, an engaging curriculum,
and high quality instruction, and parents should receive compassionate and practicaksupport
help their children succeed in school while their families are detaliméslpartis a set of very

specific recommendations to better align FRC education services and programs with key best
education practices.
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A. Early Childhood Education

While detaind, parents of young children may need child care options in order to manage family
life in FRCs, to attend personal appointments, and to address their immigration case. High quality
care includes qualified teachers, culturally sensitive and responsigavaagestimulating

cognitive and language development, and programming in safe and healthy spaces. Yet the Family
Residential Standards for education do not specify if FRCs are expected to offer child care or
include guidelines about the content or qyadit infant and toddler care in the existing programs

at Dilley and Karnes. In fact, the ACFRC has been informed by advocacy organizations and some
detained mothers during site visits that parents are expected to supervise their children at all times.
Thisis interpreted as not allowirgmotherto ask another mother to watch her child while she, for
example, takes a nap, conducts an errand, or needs a break. Children age 13 or older are allowed to
walk through FRCs unaccompanied by their parent but childineler age 13 must be supervised

by a parent or in school.

The Family Residential Standards for education are clearer about offeringiageeyarten
program. As stated, the pkendergarten prograrishall provide comprehensive child development
servies such as educational, health, nutritional, and social services to eligibleésotd

children and their familieg** Eligibility criteria and program characteristiage not defined. The
residenthandbooks suggest that gkiedergarten is a hallay pogram.

1. Access to Child Gire

Recommendation4-2: Infant and toddler child care should be:

a) provided at all FRCs (airrently, Berks does not offer an official structured child care
program); and

b) available to parents for any reason, and not restricted tdimes when parents are
engaged in legal or medicatelated business.

Recommendation4-3: FRC child care programs should be accessible and expanded
programmatically to be age appropriate for children under the age of 13 when not in school,
and available upon request from parents, regardless of whether they are attending to legal
or medical-related business. Currently, child care programs are only for infants and
toddlers. FRCs do not permit children to be separated from their parents until age 13, yet
there are no supervised care options for these children.

2. Child Care and Pre-Kindergarten Programming

Recommendation4-4: Pre-kindergarten teachers and infant and toddler caregivers should:

a) createlearning environments and provide ageand developmentallyappropriate art,
music, play, and literature activities to engage young children who may be unfamiliar
with out-of-home cae or a formal education program;

b) routinely incorporate parents in play and learning activities when parents want to
participate; and

125 FAMILY RESIDENTIAL STANDARD: EDUCATION POLICY, supranotel24, at 2.
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C) encourageparents to participate in programming as much as they want in order to
help their child, especially at the onset, adjust to separating from them while in child
care or pre-kindergarten.

Recommendationd-5: The FRC pre-kindergarten and child care programs should follow the
best practices guidelines for media use (e.g., watching television, using a tablet or computer)
by young children set by the American Academy of Pediatrics and endorsed by the Mayo
Clinic.'** The guidelines discourage media use tshildren younger than age 2 and limiting
older childrend screen time to no more than two hours daily. However, this should not
infringe on a parentd right to make independent choices regarding media use for their
children when in their care.

Recommendaton 4-6: Pre-kindergarten teachers and infant and toddler caregivers should
update parents informally about their childrend activities and skills during daily drop off

and pick up times. Formal progress reports should be issued weekly, like at Dilley, andt
every six weeks, which is the current practice at Karnes, resulting in the likelihood of
families with shorter detention stays not receiving formal reports. Progress reports should be
reviewed with parents ina language they understandvell (ideally in their primary

language.

Recommendationd-7: Pre-kindergarten teachers and infant and toddler caregivers should
understand:

a) thevalue of acknowledging and reinforcing cultual and family strengths

b) theway stress, trauma, and coping affect infant angioddler adjustment to the
detention environment

c) theway stress, trauma, and coping affect parenting in the detention environmerand

d) that parentsocultural values or lack of formal education do not invalidate good
parenting skills, but that they may need additional information to orient them to U.S.
parenting norms.

Recommendation4-8: Pre-kindergarten teachers and infant and toddler caregivers should
have the training and skills to encourage learning and good behavior. Practices that grant or
deny young children food or playtime as rewards or punishments should be prohibited.

3. Program Quality

Recommendation4-9: Pre-kindergarten teachers and infant and toddler caregivers should
be bilingual in Spanish or another language frequently spoken at the FRCsd should be
credentialed in early childhood education.

Recommendationd-10: Pre-kindergarten teachers and infant and toddler caregivers should
be monitored by:

126 Media and ChildrenAM. ACAD. OF PEDIATRICS, https://www.aap.orgkeus/advocacyandpolicy/aaphealth
initiatives/Pages/Mediand Children.aspxScreen Time and ChildrénHow to Guide Your ChildMAYO CLINIC
(Aug. 6,2016) http://www.mayoclinic.org/healthlifestyle/childrenshealth/irdepth/screetime/art20047952
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a) acontractor representative with pre-kindergarten content expertise, using multiple
monitoring techniques: unscheduled weekly walkthroughs, scheduled quarterly
observations, and midyear and endyear performance reviews with feedback and
professional development support for corrective actionand

b) a qualified independent, impartial oversight authority annually for contract
compliance and for quality, and all monitoring reports should be submitted directly
to ICE and available to the public.

4. Pre-Kindergarten Preparation and School Readiness

Recommendationd4-11: Since learning one language does not pair the ability to learn a
second language in the long run, pr&indergarten teachers should partner with parents to
promote dual language learning. For example, pr&indergarten teachers should encourage
retention of childrend primary language at the sane time children are learning English.

Recommendationd-12: Pre-kindergarten teachers should encourage young children to use
trial -and-error speech in both their primary language and in English.

Recommendationd-13: Pre-kindergarten teachers should contine to base their curriculum
on theig respective statés early childhood education standards and guidelines, and should
teach:*?’

a) pre-literacy skills through interactive storybook reading;

b) mathematical knowledge and skills through exposure to number wordsjames of
shapes and sizes, and comparison of quantities

c) scienceliteracy through interaction with the natural world. (For example, water and
earth; hot and cold; motion and gravity; liquids and solids; living and inanimate
objects; and day and nighj;

d) cultural and selfexpression through music, art, movement, and play iactivities,

e) learning readiness skills: waiting, sitting, attending to others and materials, changing
responses based on prompts, following individual instructions, and following group
instructions; and

f) young children how to draw pictures of themselves and write their names.

Recommendationd-14: Pre-kindergarten teachers should allow young children to participate
in activities silently or as quiet observers since apprehension is normal ftmose
inexperienced with outof-hnome care or early education programs and for those who
experienced trauma or are adjusting to disorienting circumstances.

Recommendationd-15: Pre-kindergarten teachers should label bulletin boards, toys, and
educational mderials with visual icons and in English, Spanish, and other languages
frequently spoken at FRCs.

127 CAL. DEPSr OFEDUC., FAMILY PARTNERSHIPS ANDCULTURE: BESTPRACTICES FORPLANNING CURRICULUM FOR
Y OUNG CHILDREN (2016) http://www.cde.ca.gov/sp/cd/re/documents/familypartnerships.pdf
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Recommendation4-16: Pre-kindergarten teachers should assess young children using a
validated kindergarten readiness indicators checklist that minimally assasgs: expressive and
receptive language, approaches to learning and cognition, phonological awareness and print
knowledge, mathematics, sociaémotional learning, physical development, and setfare. An
example of a best practices readiness checklist is @doped by the National Center for
Learning Disabilities.*?®

Recommendationd-17: Pre-kindergarten teachers should prepare an early learning passport
for each child transitioning from FRCs to kindergarten in U.S. schools. This best practice is a
folder that contains information about a young childs skills and development, including
assessment results and work samples to share with prospective teachérs.

5. Early Childhood Development

Recommendation4-18: Pre-kindergarten and infant and toddler child-care activities should
foster young children reaching normative developmental milestones at certain ages
regarding how they play, learn, speak, behave, and movéhe FRCs should use théest
practices chechist of the Centers for Disease Control and Preventioan developmental
milestones from birth through age 5 andhe best practices formative assessment of
developmental milestonesthe Desired Results Developmental Profile: A Developmental
Continuum from Early Infancy to Kindergarten Entry produced bythe California
Department of Education*°

Recommendation4-19: Young children with special education or special health needs should
be included in all infant and toddler child-care and prekindergarten activities to the extent
possible.

Recommendationd-20: Young children should have safe, structured, and aggppropriate
opportunities to play daily.

B. K-12 SchoolLocation and Schedule

The general education guidelines in the Family Residential Standards spackylth

fleducational services are provided Monday through Friday, excluding holidays, and are
modeled after a yeaound programd**! The standards and residérindbooks require that

students receive at least one hour of instruction in each of #thedie subjects. Yet, the standards
also say that school attendance is recorded twice daily for morning and afternoon sessions,
suggesting haltlay attendancE? Perhaps the FRCs have split school days only when enroliment
exceeds the FRC standard of orecteer to 20 students or the respective &ateidento-teacher

128 NATA. CENTER FORLEARNING DISABILITIES, INC. & THE AM. FEDERATION OFTEACHERS TRANSITIONING TO
Il<2|9NDERGARTEN ScHooL READINESS (2006), http://www.aft.org/sites/default/files/t2k schoolreadiness.pdf

Id.
130 DevelopmentaMilestones CENTERS FORDISEASECONTROL AND PREVENTION (Mar. 15, 2016)
http://www.cdc.gov/ncbddd/childdevelopment/positiveparenting/toddlers.Ratifornia Department of Educatipn
Desired Results Developmental Profile: A Developmedtaitinuum from Early Infancy to Kindergarten Entry
(2015),http://www.cde.ca.gov/sp/cd/ci/documents/drdp2015infanttoddler.pdf
i; FAMILY RESIDENTIAL STANDARDS: EDUCATION POLICY, supranote124, at 2.

Id. at 4.
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ratio. However, during ACFRC site visits at each of the FRCs we did not observe classroom
instruction at any of them, and heard from ICE education contractors, ICE staff, and parents that
the school schedule has not routinely operated on eithestdyland yearound schedules.

Recommendation4-21;

a) The FRCs should allow k12 students who are detained for over a month to receive
educational services in the community, with the chilés and the parents informed
consent and when it is in the chil@ best interest. FRCs should assist parents to
understand the available services at the FRCs and in the community, and should
facilitate parental participation in the child G education in the communiy.

b) FRC schools should operate on a yeaound, full -day schedule. If limitations to
expansion from a haltday schedule are due to classroom capacity or the number of
teachers then the library or other buildings should be utilized and additional staff
hir ed.

C. K-12 Curriculum and Instruction

Curriculum (i.e., the content of the courses offered) and instruction (i.e., the ways the content is
taught) are at the core of the FRELR education program. Our understanding is that under the
supervision of a cordacted school administrator, a contracted teacher develops the curriculum in
the form of a weekly lesson plan for a particular grade usingspeisfic, standardsased

curriculum (Dilley and Karnes use Texas state standards and Berks uses Pennsgheania st
standards). The Family Residential Standards for education statéisetbiapractice®>* curricula

are used, but there is no corroborating information. In addition, the standards fail to provide any
information about expectations for and guidance about effective instructional practices. Without
evidence of the content of what students arghiguwe recommend a number of best practice
curricula to draw upon for developing the FRC curriculum that have engaging content for English
language learners and students who are academically behind grade level. Similarly, without
standards and observatiohinstructional practices, there is no way to know what teaching
routinely looks like across grades and FRCs and, therefore, we recommend FRC schools adopt the
effective instructional practices and approaches listed below.

Our recommendations also defpflaom ICES existing standards in one critical way: we
recommend, given the current context of relatively short stays of most students, especially at
Dilley and Karnes where stays are currently short in comparison to Berks, that the education
services angrograms focus foremost on English language development instead of academic
content. The current guidelines stdiéd/hile education services will focus primarily on the
development of academic competencies, the secondary focus shall be on English Language
Trainingd™* This is misguided for students attending schools for several days or a few weeks. (It
is much more appropriate for students with longer detention stays, which seems to be more
common at Berks.) We proposed a number of recommendations foratimggcademic content
through curriculum and instruction while primarily focusing on developing critical language skills
for students who are detained for less than one month.

1331d. at 1.
1B41d. at 2.
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1. Qualified Staff

Recommendation4-22: FRC schools should continue to only hireredentialed teachers who
are bilingual in English and Spanish or another language frequently spoken at the FR@sd
who are credentialed inbilingual education or in English as a Second Language (ESL), and
staffing at each facility should include at leasbne credentialed special education teacher.

2. Curriculum

Recommendationd-23: FRC schools should continue to provide a seffaced curriculum
adapted to student skill and knowledge levels.

Recommendation4-24: For the first month in detention, FRC schools Isould provide
students with gradelevel proficiency in the core content arease(g., language arts, math,
science, social studies) an English language learning and literacy development curriculum
that integrates contentbased teaching.

Recommendationd-25: After students have been in detention for one month, FRC schools
should provide students with gradelevel proficiency in the core content areas (i.e., language
arts, math, science, social studies) a standartissed curriculum that fully integrates English
language learning and preparation to transition at grade level to U.S. schools in pastiease
communities.

Recommendationd-26: For students with below gradelevel proficiency in the core content
areas (eg., language arts, math, science, socistudies), or with histories of interrupted
schooling in their country of origin, FRC schools should use an English language learning
and literacy development curriculum that integrates contentbased teaching.

Recommendationd-27: Teachers shoulddevelopand use a curriculum that:**®

a) integrates the content and instructional approaches in best practice curricula such as
Do the Math, Math Upgrade, Math Pathways and Pitfalls, Language Central for
Math, ST Math, MasterPieces, Step Up to Writing, WriteToLearn, andWRITE
BRAIN BOOKS, Fast ForWord, and Reading Apprenticeship

b) emphasizes 2%t century learning skills:

I.  critical thinking (e.g., analyzing, classifying, explaining);

135 BETHANN BERLINER, IMAGINE THE POSSIBILITIES. SOURCEBOOK FOREDUCATORSCOMMITTED TO THE
EDUCATIONAL SUCCESS OFSTUDENTS EXPERIENCINGHOMELESSNESY2001),
http://ffiles.eric.ed.gov/fulltext/ED463335.pdhereinaftei MAGINE THE POSSIBILITIES]; CENTER FORAPPLIED
LINGUISTICS, PROCEEDINGS OF TiE FIRSTNATIONAL CONFERENCE FOREDUCATORS OFNEWCOMERSTUDENTS
(Beverly A. Boyson et al., eds., 2008jtp://crede.berkeley.edu/pdf/newcomer.fiddreinafteINEWCOMER STUDENTS
PROCEEDINGY; Thesdnnovative Programs Can Help Build Student Confidence in Their Writing ,3killssUAGE
MAGAZINE (May 2015),http:/languagemagazine.com/?page_id=124A58election ofProductsDesigned tdHelp
EnglishLearnerdMaster theNuances of th&lew Math StandardsLanguage Magazingdug. 2016),
http://languagemagazine.com/?page_id=1238B2TH SCHOENBACHET AL., READING FORUNDERSTANDING: A
GUIDE TO IMPROVING READING INMIDDLE AND HIGH SCHOOL CLASSROOM(1999);DEBORAH J. SHORT & BEVERLY A.
BOYSON, HELPING NEWCOMER STUDENTS SUCCEED INSECONDARY SCHOOLS ANDBEYOND (2012),
http://www.cal.org/content/download/2222/28779/file/Helping%20Newcomer%20StudentZ@Report.pdf
[hereinafteHELPING NEWCOMER STUDENTS].
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ii.  creative thinking (e.g., brainstorming, designing, imagining, questioning);
iii.  communicating (e.g., analyzing the situation, evaluating messages, following
conventions, listening actively); and
iv.  collaborating (e.g., goal setting, delegating, managing time, resolving conflict)
c) focuseson the components of reading (i.e., phonemic awaress, phonics, fluency,
vocabulary, and text comprehension) and increasingly unifies instruction in English
language and the core content areas
d) exploresin-depth real-world issues (e.g., communities, migration, ecosystems, climate,
use of energy) thematially across the core content areas
e) integrateslearning readiness skills for transitioning to U.S. schools in postlease
communities. Forexample:
I developing an identity as a student (e.g., knowing strengths, interests, and
learning styles);
il. understanding classroom routines (e.g., daily attendance, completion of
homework and assignments);
iii. engaging in learning (e.qg., participating, asking questions, learning from
mistakes, taking academic risks, persevering); and
iv. basic school study skillgcurrently, Dilley is the only FRC that reports
integrating learning readiness skills across theurriculum); and
f) Incorporates student interests, strengths, cultures, and se#éfxpression.

Recommendationd-28: FRC curriculum should be offered agimini-lessons so thatstudents
can experience completion and mastery of parts of lessons if their detention stay is short in
duration. This can include experiential learning such as field trips outside of FRCs or
project-based activities that can be completed in short time frags such as composing music
in GarageBand, building small robots, conducting science experiments, and gardening

Recommendationd-29: FRC schools should include safe, structured, and aggpropriate
opportunities to play daily. This includes offering inclusve team games, developing basic
sports skills, teaching fitness principles, and modeling fair play.

3. Instruction

Recommendationd-30: Teachers should consistently use instructional practices that
education experts widely agree hold promise or have higlevels of effectiveness such &%

a) usingmastery learning instructional techniques so all students can achieve the same
level of learning, including advanced organizers, guided practice, modeling,
nonlinguistic representations such as symbols and physicalodels to convey
information, teaching to learning objectives, and providing feedback and corrective
strategies to students

b) providing ample wait time for students to respond to instructions or questions to
ensure adequate time to process new content anmdformation in a new language

13 |magine the Possibilitiesupranote135 NEWCOMERSTUDENTS PROCEEDINGS supranote135 MARZANO ET AL,
HELPING NEWCOMERSTUDENTS, supranote135.
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c) modeling effective learning to read instructional techniques: previewing text,
visualizing the story, asking questions, predicting what will happen, inferring from
cues, making connections to other texts or the real world, sumarizing, and
discussing what was liked or disliked in the text

d) incorporating extensive oral language development in literacy instructign

e) encouraging students to explore the meaning of their ideas by practicing language
skills. For example, instructionshould use operended questions, asking students to
elaborate on their ideas using additional descriptors and more complex language to
summarize or explain what they understoodand

f) directly teaching math vocabulary and using drawings, diagrams, graphs another
visual aids to help English language learner students develop math concepts and
understanding.

Recommendation4-31: Teachers should focus their instruction on growth, not ability. For
example, teachers should communicate high expectations for leémg and performing and a
belief in the ability of students to grow and improve, routinely providing students with
opportunities to relearn content, revise work, and retake tests.

Recommendationd-32: Teachers should explicitly teach students study skilkcross the
curriculum.

4. English Language hstruction

Recommendation4-33: Teachers should use instructional approaches that have a record of
success with English language learners with limited and/or interrupted formal education.
The Sheltered Instruction Observation Protocol (SIOP) Model is a set of best instructional
practices for designing and delivering lessons for English language learne@urrently,

Dilley is the only FRC that reports using SIOP**’

Recommendation4-34: Teachers should use a wide vaaty of instructional strategies to
develop language and literacy in both a studedd primary language and in English.
Examples of best practices includé>®

137 JANE ECHEVARRIA, MARY ELLEN VOGT, & DEBORAH J. SHORT, MAKING CONTENT COMPREHENSIBLE FORENGLISH
LEARNERS THE SIOPMODEL (2016).

138 J.S.DERST OFEDUC., NCEE 20144012 TEACHING ACADEMIC CONTENT AND LITERACY TO ENGLISH LEARNERS IN
ELEMENTARY AND MIDDLE SCHOOL (Apr. 2014),
http://ies.ed.gov/ncee/wwc/Docs/practicequide/english_learners_pg_0401 WhgfaDeCapua’ Heather
Marshall,Reaching ELLs at Risk: Instruction for Students with Limited or lnpeed Formal Educatiqrbs
PREVENTING SCHOOL FAILURE: ALTERNATIVE EDUCATION FORCHILDREN AND YOUTH, no. 1 (2011) aB5i 41;
INDIANA DEPARTMENT OFEDUCATION, OFFICE OFENGLISH LANGUAGE LEARNING & MIGRANT EDUCATION.
EFFECTIVE PROGRAMS FORENGLISH LANGUAGE LEARNERS(ELL) WITH INTERRUPTEDFORMAL EDUCATION.
http://www.brycs.org/documents/upload/EL L swithinterruptedFormalEducatign.pdf

Kristina Robertsor& Lydia Breiseth How to Support Refugee Students in the ELL Classy@oLORINCOLORADO
(2015),http://www.colorincolorado.org/article/hesupporirefugeestudentsell-classpony Kristina Robertson &
Susan_afond,How to Support ELL Students with Interrupted Formal Education (SIE&)ORINCOLORADO (2008).
http:/Avww.colorincolorado.org/article/howupportell-studentsnterruptedformateducatiorsifes Jeff Whittingham

etal,LbUse of Audiobooks in a School Library and Positive
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a) instruction that incorporates English language and literacy developmeng(g,
listening, speakingreading, and writing) across the core content area®(g, language
arts, math, science, social studig¢s

b) for students without basic literacy skills, literacy instruction that focuses on the
fundamentals such as the alphabet, vowel and letter sounds, plenic awareness,
phonics, and syllables. Using wordless picture books can also promote vocabulary,
speaking, and writing;

c) for students with basic literacy skills, literacy instruction that incorporates chanting
vocabulary words, guided reading groups, chorlreading, interactive read-alouds,
echo reading, and silent, independent reading

d) instruction that incorporates academic English such as vocabulary, word parts,
grammar, punctuation, syntax, disciplinespecific terminology, and rhetorical
conventions*®

e) instruction that incorporates sheltered Englishlanguage instruction techniques such
as the use of gestures; graphics, maps, and other visuals; collaborative learning
activities, demonstrations, and other interactive instructional tools such as the
SMARTBoard, videos, and manipulatives

f) instruction that routinely uses online dictionary features that in addition to definitions
include images, audio pronunciation, and related words. An example is the Merriam
Webster Visual Dictionary; and

g) instruction that integrates the use of EnglisHianguage audiobooks as an assisted
reading strategy for introducing new vocabulary and concepts and giving students
access to content and literature above their reading fluency levels.

Recommendationd-35: Since learning in onednguage does not impair the ability to learn a
second language in the long run, teachers should partner with parents to promote dual
language learning by encouraging retention of the primary language at the same time K
students are learning English.

D. Assssing and Communicating K12 Student Progress

TheFamily ResidentialStandardgor education have clear guidelines about assigning students to a
specific grade based upon student age and educational assessment outcomes.

These standards are more vagheut the nature of ongoing student evaluation and the reporting
schedule for communicating about student progress. They staiiSthdént progress reports are
distributed to all students on a regular and consistent schedule, and facility policy gesdhea
scheduling of parerteacher conferencing to discuss student achievedi€fthe standards

further specify that academic progress be measured every 90 days using the same testing
instrument, regardless of a studsriength of detention stay. This&s not represent best practices

Sponsored Audiobook Club6 School Library Researdec. 19, 201},
http://www.ala.org/aasl/sites/ala.org.aasl/files/content/aaslpubsandjournall/6liBrdR _Use_of AudiobooksV16.pd

f.

139 These language skills are needed for students at all grade levels to understand classroom lessons, books, tests,
assignments, and school policies.

140 FAMILY RESIDENTIAL STANDARDS: EDUCATION POLICY, supranotel24 at 4.
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in the field, especially for students with interruptions in their formal education. Students should
receive regular feedback during the learning process to improve student outcomes. Feedback
should be individualized, releng timely, specific, address advancement toward learning goals,

and directly involve the student. Across the FRCs, school practipegedlyvary in how and

how often hey assess student performance.

1. Grade-Level Pacements

Recommendationd-36: FRC schmls should continue to make gradéevel placements based
on a students age to align with U.S. schools practices.

Recommendationd-37: Given the special circumstances and often short duration of
attending school in FRCs, students should be assessed fordgdevel readiness and shortfalls
for age-based placements should be identified and addressed to prepare students to
transition to U.S. schools in postelease communities.

Recommendationd-38: FRC schools should continue to include documentation aboutaple
placements in student education records that are shared with students and parents upon
release, to facilitate enrollment and the transition to U.S. sch&®in postrelease
communities.

2. Feedback to Students and Parents aboutrBgress

Recommendation4-39: Teachers should routinely use multiple informal teacheimade
assessments to measure student English language skills and content knowledge such as
journal writing, oral presentations, and writing tasks in the primary language.

Recommendation4-40: Teaches should supplement the currently used quarterly assessment
that tracks academic progress from baseline results with a weekly repedard-in-progress

that is completed with student participation and shared with parents since most students
have shorter stay in detention Currently, Dilley is the only FRC that reports providing
weekly progress reports.

Recommendation4-41: Teachers should routinely use a basic rubric to measure achievement
of learning targets to enable students and parents to easily undersidand monitor progress.

A recommended rubric is: exceeding a target, meeting a target, approaching a target, and
not yet approaching a target. The rubric should use icons to help supplement the text that
describes the performance levels.

Recommendationd-42: Formal parent-teacher conferences to discuss student adjustment to
school, classroom behavior, and achievement should be scheduled at the end of the first week
of enrollment with guidance about how to support student progress hereafter, formal
conferences should be scheduled monthly and continue to be available upon request from a
parent, a student, or a teacher.

E. Special Education Services

The Family Residential Standards for education state that all incoming students will be assessed
for special neesl Students determined to have a disability under the Individuals with Disabilities
EducationAct (IDEA), the federal law that requires schools to serve the educational needs of
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students with disabilities, and who are eligible for special education sgrwittereceive an
Individualized EducatioProgram(IEP), the plan for a studdstspecial education services, and
appropriate services at FRC schools or from the local education agency. The standards include
additional guidelines about furnishings andipgqent,on-siteand offsite availability of services,

and assessments and records, among other issues related to complying with the requirements of
IDEA. The ACFRC has little corroborating information about how special education actually
works in FRCs, and received imfoation that students at Karnes and Berks may not have access to
a qualified IEP team. (Karnes reported to the ACFRC that it has never organized an IEP team and
Berks reported that its IEP team only includes a special education teacher.) Given the limited
English proficiency of most students enrolled in FRC schools, and the trauma of their immigration
journey and detention experience, determining eligibility for special education is especially
complex and providing appropriateusdtion services is critical

1. Eligibility

Recommendation4-43: In accordance withfederal law (IDEA): ***

a) FRC schools should not exclude children on the basis of a diagnodedg term or
temporary disability or unexplained academic, behavioral, or health challenges at
school

b) Parentsshould be informed of their childd right to be referred to and assessed for
special education and, if eligibility for special education is determined, to receive
services

c) Special education assessment results should be reviewed with parentsaifanguage
they understandwell (ideally their primary language).

Recommendation4-44: Students with obvious signs of cognitive or physical disabilities such
as known brain damage, impaired hearing or vision, impaired mobility or dexterity, polio,
cerebral palsy, deft palate, malnutrition, or traumatic stress should be immediately assessed
for special education needs and, if eligibility for special education is determined, FRC schools
should provide services from a credentialed special education teacher.

Recommendhtion 4-45: Students should be assessed by FRC medical and mental health staff
or, upon parental request, by medical or mental health staff outside of FRCs, for Section 504
accommodations-*? These plans fall under Section 504 of the Rehabilitation Act of 79,

which prohibit s discrimination against public school students with disabilities and specify
accommodations to ensure that students can participate in the general education program.
Additionally, FRCs should have a process for teachers and school adnstrators to refer
students to medical and mental health staff for screenings based on behaviors observed in
school

14110 Basic Steps in Special Educati@TR. FORPARENT INFO. AND RES. (Apr. 2014)
http://www.parentcenterhub.org/repository/stepsS.DEPST OF EDUC., OFFICE OFSPECIAL EDUC. PROGRAMS

300.366 DETERMINATION OFELIGIBILITY . (Oct. 4, 2006),
http://idea.ed.gov/explore/view/p/%2Croot%2Creqs%2C300%2CD%2C300%252E306%2C

142 protecting Students with Disabilities: Frequently Asked Questions about Section 504 and the Education of Children
with Disabilities U.S.DePGr oFEDUC. (Oct.16, 2015) http://www?2.ed.gov/about/offices/list/ocr/504faq.html
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Recommendationd-46: Students should be assessed for a disability if a parent requests it or
if health or education professionals suspectaeed for special education services.

Recommendationd-47: With respect to special education and trauma, FRC schools should
ensure that qualified special education professionals who are also familiar with the cultural
background and trauma experiences oftte FRC student population oversee the
determination if a student qualifies for special education services and is eligible for an IEP or
504accommodation Special consideration should be given to the needs of students who
present trauma symptoms that maympede learning and functioning in school, including
symptoms that may mask or amplify other disabilities.

Recommendation4-48: With respect to special education and limited English proficiency,
assessing for special education needs is especially compliren students are English
language learners and may also exhibit trauma symptoms. A best practice for determining if
a student is struggling in the classroom due to language barriers or disabilities is to
document if their academic progress advances at tteame rate as other English language
learners with similar linguistic, cultural, educational, and immigration experiences. Students
who progress much more slowly should be assessed for unidentified special néédls.

2. Provision of Services

Recommendation4-49: In accordance with IDEA:***

a) The lEP team should be composed of a parent, a student, at least one general
education teacher, at least one special education teacher, a district staff member who
can supervise special education services, an educator who caterpret evaluation
results such as a school psychologist, a parent advocate, and a translator if needed
Currently, Dilley is the only FRC that reports having this kind of IEP structure.

b) IEP accommodations, modifications, and supportshould be developedimely, and
with parents and the contents explained to them in their primary language or in a
language in which they are proficient as defined by federdaw.

c) A skilled interpreter should be present at all IEP meetings to explain the process and
to ensureparental consent to special education services

d) Parentsof children classified with a disability should be allowed to examine all
education records and participate (e.g., provide input, make requests, refuse
provisions, and be informed in their primary language) in all meetings regarding the
identification, evaluation, and educational placement of their child

e) Parentswith children classified with a disability and provided with an IEP or a 504
accommodation should receive a thorough explanation of the plés) and their
purpose ina language they understandvell, ideally their primary language, and
should receive written and electronic copies of the plans for continuity of services in

143 Kristina RobertsonHow to Address Special Education Needs in the ELL Classi@onoRIN COLORADO
http://www.colorincolorado.org/article/hcaddressspecialeducationneedsell-classroom

144Topic: Individualized Education Program (IEP), Team Meetirgsl Changes to the IE®.S.DERST OFEDUC.,
OFFICE OFSPECIAL EDUC. PROGRAMS (Oct. 4, 2006)
http://idea.ed.gov/explore/view/p/%2Croot%2Cdynamic%2CTopicalBrief%22t9%
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schools in postrelease communities.

F. K-12 Student Orientation to Transition to U.S. Schools

The Family Residential Standards for education do not reference or provide guidelines about
student orientation to transition to U.S. schools in-pelsase communities. The ACFRC did not
receive anyequestednformation about how stwhts and their parents are informed about
enrollment, school requirements and norms, or managing the cultural and logistical challenges that
many new immigrant students face. Because school attendance is compulsory under law and
beneficial to families andtudents as they rebuild their lives in a new country, and because
attending school also encourages families to appear in court for their immigration cases, the
ACFRC recommends that facilitating the transition to schools irnptesise communities is
critical. Further, the U.S. Department of Education recognizes that immigrant families need
detailed information and support to transition to th@Xschool system, and has made efforts to
encourage enrollment and attendance, to prevent discriminatiorg address the learning needs
of newcomers:”

Recommendation4-50: FRC schools should orient k12 students about:

a) conventional school routines and expectations such as sitting still for periods of time,
riding a school bus, attendance and report cardsaising a hand to speak, co
educational classes, using a locker, changing clothes for gym classes, school discipline,
following a schedule and rotating classes and teachers, working independently or in a
group, participating in activities, and completing n-class and homework
assignments'*°and

b) immigrant discrimination and bullying in the form of taunts and slurs, threats,
aggression, cyber bullying, social exclusion, dating violence, sexual assault, stalking,
and human trafficking that may occur in U.S. sclools. Acculturation about peer and
cultural norms related to hygiene, dress, personal space, gestures, mannerisms,
expressions, and how to make friends may ease the transition, reduce victimization,
and increase student safety?’

Recommendation 451: FRC shools should inform students ages 16+ that they may not be
able to accrue the required high school credits to graduate by the time they reach the
maximum age of enrollment in U.S. schools (which varies by jurisdiction from age 421),
but that this fact does not negate their right to a free education until they age out. Related,
secondary students who are oveage for their grade level should be informed about
alternative education options including alternative high school completion certificates,
alternative schools, community college programs, and job training programs.

14Resource Guide: Supporting Undocumented Y,duitB. DErSr oF EDUC. (Oct. 20, 2015)
http://www?2.ed.gov/about/overview/focus/supportimdocumentegouth.pdf Newcomer ToolkitU.S.DeRSr OF
Epuc. (June 2016)http://www2.ed.gov/about/offices/list/oela/nessmertoolkit/ncomertoolkit. pdf
14Velcoming and Orienting Newcon&tudents to U.S. SchopBRIDGING REFUGEEY OUTH & CHILDRENGS
SERVICES (2008) http://www.brycs.org/documents/upload/brycs_spotspringZDQ8f.

147Back to School: Challengesd Strengths of Refugee StudeBEDGING REFUGEEY OUTH & CHILDRENGS
SERVICES(2003) http://www.brycs.org/documents/upload/brycs _spotsept.pdf
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Recommendation4-52: FRC schools should provide each exiting student with a backpack
containing school supplies, a checklist detailing the steps for enrolling in U.S. schools, and
information on troubleshooting enroliment challenges; how to get additional help with school
issues or abuse, threats, bullying, or other discrimination in schopand how to file a
complaint.

G. Trauma-Informed Education Practices

The Family Residential Standarids education offer no explicit guidelines about the culture and
climate of FRC schools. This omission is particuladycerninggiven the stress students

experience from immigrating, living in custody, and worrying about an uncertain future. While
thereare guidelines about twiegnnual teacher training requirements on related topics such as
cultural sensitivity, child development theory, and mental health issues, they are silent about
developing the knowledge and skills to routinely integrate traimfioamed practices in the

classroom. It is imperative that classroom practices use a tiafonaed approach to establish a
culture and climate that is welcoming and safe, and to develop curriculum, deliver instruction, and
manage the classroom in ways thewltaringand minimize trauma responses.

1. SociatEmotional Learning

Recommendationd-53: FRC schools should require explicit instruction in sociakmotional
skills. Best practice sociakmotional learning curricula focus on five general researcthased
competencies endorsed by the Collaborative for Academic, Social and Emotional Learning
(CASEL): self-awareness, selmanagement, social awareness, relationship skills, and
responsible decisiormaking.'*® Curricula recommended by CASEL are listed in the guides
Effective Social and Emotional Learning Programs: Preschool and Elementary School
Edition ?ﬂ;d Effective Social and Emotional Learning Programs: Middle and High School
Edition.

Recommendation4-54: Teachersshould:**°

a) developcore content curriculum, deliverinstruction, and manage classrooms in ways
that incorporate the development of sociakmotional skills. (For example, they should
model and expect from students effective listening, conflict resolution, problem
solving, personal reflection and responsibity, and ethical decisionmaking.);

b) encouragepositive social skills and selimage development by both respecting the
various cultural attributes and backgrounds of their students and providing exposure
to U.S. cultural norms; and

148 Roger PWeissberg JasorCascarin, Academic Learning + Socidmotional Learning = National PriorityPHI

DELTA KAPPAN, Oct. 2013, a8-13.

149013 CASEL Guide: Effective Social and Emotional Learning Programs: Preschool and Elementary School Edition
COLLABORATIVE FOR ACAD., SOC. AND EMOTIONAL LEARNING (2012) http://www.casel.org/preschcahd
elementaryeditioncaselguide 2013 CASEL Guide: Effective Social and Emotional Learning Programs: Middle and
High School EditionCOLLABORATIVE FOR ACAD., SOC. AND EMOTIONAL LEARNING (2012),
http://www.casel.org/middlandhigh-schootedition-caselguide

%0 Newcomer Toolkjsupranote145
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c) provide a space andoutine for students to manage their emotions in agappropriate
ways in the classroom using, for example, a cedbwn corner for younger students or
writing in a journal or talking into a recorder for audio journaling for older students.

2. Classroom Managenent Practices

Recommendationd-55: Teachers and students should jointly establish and maintain
classroom behavior expectations, rules, and routines that reinforce caring and safety.

Recommendationd-56: FRC classroombehavior management practices shouldever:

a) punish or penalize students for behaviors that are associated with experiencing
trauma such as falling asleep during class, having difficulty concentrating on an
assignment, or being reluctant to participate in an activity

b) useexclusionary sanctons that remove students from the classroom or reduce
instructional time, including detention or suspension, unless under exigent
circumstances

c) usepunishment-based strategies, including reprimands, ultimatums, loss of privileges,
or office referrals, absent positive behavior support strategiesor

d) reward or punish students with food or play for learning or behavior.

Recommendation4-57: FRC schools should adopt best practice classroom behavior
management strategies including™*

a) Positive Behavioral Interventions and Supports (PBIS). Instead of being reactive to
misbehaviors, including disengagement, PBIS introduces, models, reinforces, and
rewards positive social behaviors and creates a more positive school climate

b) Restorativejustice approaches tdoehavior disruptions with the goals of repairing
harm and restoring relationships between those impacted. This includes teachers
collaborating with parents and mental health professionals to design and carry out
agreed upon consequences.

3. Trauma-Informed Practices

Recommendationd4-58: Teachersshould take into account

a) theimpact of childhood trauma on learning, development, and behavior. For
example, teachers need to understand how trauma can impair concentration and
memory; cause intrusive thoughtsfru stration, aggression, perfectionism, or
withdrawal; and dysregulate executive functioning such as goal setting, organizing, or
anticipating consequencesand

51 TrevorFronius,et al, Restorative Justice in U.S. Schools: A Research ReWesTED, Feh 2016
http://jprc.wested.org/wpontent/uploads/2016/02/RJ_LiteratiReview 20160217.pdRob H.Horner,George
Sugai, &Timothy Lewis, Is SchoolWide Positive Behavior Support an EvideiBased Practic€April 2015),
https://www.pbis.org/researchlANDBOOK OF POSITIVE BEHAVIOR SUPPORT(WayneSailor, GlenDunlap,George
Sugai &RobHornereds., Issues in Clinical Psychology 2008).
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b) student expressions of trauma and dysregulation in classrooms, and that coping
behaviors should n¢ be viewed as misconduct and addressed with punishment but
rather they should elicit trauma-informed supportive responses.

Recommendationd-59: Teachers should maintain a classroom culture and climate that
ensures students havephysical, social, and emtional safety at schogland academicsafety
to encourage students taking educational risks and learning from mistakes.

Recommendation4-60: FRC schools should have protocols for educators and mental health
practitioners to routinely collaborate and to provide integrated traumainformed
interventions for students exhibiting trauma symptoms in the classroom such as
inattentiveness, agitation, hypervigilance, persistent anxiety or depression, preoccupation,
helplessness, detachment, or suicidal thoughts.

Recommendation4-61: FRC school schedules should be routinized and predictable, and
changes should be clearly communicated to students in advance, including changes in
teachers, routines, or the student composition of the class.

Recommendation4-62: Studentsshould have small daily jobs that directly communicate that
they are valued and belong in the school community. Examples include tending to indoor
plants, a garden, or pets; setting up activities; or helping younger students peers with their
school wok.

H. Educator Professional Development

U.S. teachers are not trained to work with newcomer studéatsn schools that serve students
detained with their parents while transitioning to an uncertain future irrg@lesise communities

or in their home counts. Given the unique circumstances of FRCs, FRC teachers need to be
equipped with the knowledge, skills, and personal dispositions to work under significantly
different circumstances thaa tradition school setting.

The Family Residential Standards &mtucation offer guidance about educator development
requirements. They specify, for example, that teaching staff require a minimum of twice annual
trainings on several key education topics and that they have a staff development plan, overseen by
a school dministrator, which aligns with the respective state requirentéticumentation
provided by ICE further indicates that at some of the FRCs there are other professional
development opportunities, such as the weekly professional learning community mieeltnais
Dilley and regularly scheduled administrated monthly trainings at Dilley and Berks. However,
the Committeehas no additional information about the content and quality of professional
development. Specifically, there is no indication that tiene-depth training on cultural
competence, especially about indigenous cultures; on using tiatormaed curriculum,

instruction, and management practices in classrooms; Brison Rape Elimination ACPREA)
compliance with mployee training requiraents.

1. Instruction

152 NewcomefToolkit, supranote 145,
183 EAMILY RESIDENTIAL STANDARDS, EDUCATION PoLICY, supranotel24 at 5
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Recommendation4-63: Teachers and school administrators should be trained and supported
to use the curriculum, instructional strategies, and classroom management techniques
recommended above.

Recommendationd-64: Secondary teachers shdd receive specialized training for teaching
adolescent students since these students are just developing proficiency in academic English
without the foundation of academic literacy and graddevel schooling in their primary
language, and students need tgeted preparation to transition to U.S. schols in postrelease
communities.

2. Performance Bvaluation

Recommendationd-65: ICE should ensure that a qualified independent, impartial oversight
authority formally monitors the performance of FRGcontracted teaders and school
administrators annually, and that all monitoring reports are submitted directly to ICE and
available to the public. Given the high mobility and the low graddevel proficiency of
students in FRC schools, teachers should not be evaluatedmparily on student achievement
outcomes but through a combination of measures such as multiple classroom observations,
curriculum and lesson plan reviews, student work, teacher seteflections, and student and
parent surveys that assess instructional effégeness in context. These evaluations should
identify teachers in need of improvement and provide feedback and corrective support to
teachers to help them improve their practice. Ineffective teachers and administrators should
be terminated.

Recommendationd-66: Teachers should be monitored by the contracted school
administrators using multiple techniques: weekly unscheduled walkthroughs, quarterly
scheduled classroom observations, and migear and endyear performance reviews with
feedback and professionatlevelopment support for corrective action->* Ineffective teachers
should be terminated.

3. Trauma

Recommendationd4-67: Teachers and school administrators should receive-tepth, ongoing
training about the effects of childhood trauma on learning, development, and behavior,
which can be provided by the National Center foiTrauma-Informed Care.**® The reported
level of training on trauma that educators are offered is inconsistent across the FRCs.

Currently, Dilley reports annual trainings plus monthly teat¢beéprofessional development
sessions; Karnes reports an initial training upon employment; and Berks reportsifio spe
training on trauma, only training identify and report suspectptlysical and sexual abuse.

154 Currently, Dilley is the only FRC that reports this kind of teacher performance monitoring process.
155 http://www.smahsa.gov/nctic
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Recommendation4-68: Teachers and school administrators should be trained and
156

accountable to:
a) identify behaviors that may indicate current or past trauma that impact student
success and safetyand
b) routinely use evidence based traumaformed school practices that are documented
in The National Child Traumatic Stress Networkds Child Trauma Toolkit for
Educators and the Massachusetts Advocates for Childreand Harvard Law Schoolts
Helping Traumatized Children Learn.

Recommendationd-69: Teachers and school administrators should be trained to routinely
collaborate with mental health practitioners to provide complementary traumainformed
interventions for students.

Recommendationd-70: Teachers and school administrators should be trained to understand
the basics of the U.S. immigration system and the rights of families to request protection, a
hearing, and due process. They should also be trained to nevergpide students and their
families with legal advice or to comment aboutheir prospects for release.

4. Prevention and Reporting

Recommendationd-71: Teachers and school administrators are required under the ICE
PREA standards to complete training in alltopics for PREA employee training. They should
understand the standards and develop skills to prevent, detect, and report sexual and
physical abuse, including human trafficking.

Recommendation4-72: Teachers and school administrators should be trained torpvent,
detect, and report bullying.

Recommendationd-73: Teachers and school administrators should know about appropriate
referral resources for parents and students who show signs of stress, distress, or trauma.

. K-12 School Performance

The Committeereceved only limited information, and therefore has an incomplete understanding

of FRC school performance (e.g., administration and operation, characteristics of the education
services and programstudent achievement and growth, school environment andreegolrRCs
schools should be monitored for compliance with both ICE standards and effective implementation
of the recommended best education practices herein.

Recommendation4-74: ICE should ensure that a qualified independent, impartial oversight
authority monitors the performance of school contractors twice annually for compliance with
ICE education standards and contract obligations, and that all monitoring reports are

1%6 Helping Traumatized Children to Learn: Supportive School Environments for Children Trawhtatigamily
Violence MAsSs. ADVOCATES FORCHILDREN (2009).https://traumasensitiveschools.orgAvp
content/uploads/2013/06/HelpiigaumatizedChildrenLearn.pdf Child Trauma Toolkit for EducatorNATG
CHILD TRAUMATIC STRESSNETWORK SCH. CoOMM. (Oct. 2008),
http://www.nctsn.org/sites/default/files/assets/pdfs/Child_Trauma_Toolkit Final.pdf
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submitted directly to ICE and available to the public. These performance audits shda
include information from classroom observations, curriculum and lesson plan reviews,
administrative and financial document reviews, and interviews with students, parents,
teachers, and school administrators and should hold contractors asgntable to addess
infractions.

Recommendationd-75: ICE should ensure that a qualified independent, impartial oversight
authority monitors the overall quality of the FRC K-12 education program twice annually

for consistency with education best practices for Englistearners, students behind grade
level, students who experience trauma, and students with interrupted formal schooling, and
that all monitoring reports are submitted directly to ICE and available to the public. These
evaluations should include information fom classroom observations, curriculum and lesson
plan reviews, administrative and financial document reviews, and interviews with students,
parents, teachers, and school administrators and should hold contractors and their teachers
and school administratas accaintable for corrective actions.

J. Education Records

While the Family Residential Standards for education specify the documentation that should be
included in each studésteducation record, ti@ommitteereceived supplementary information

from the FRCs that suggest the contents of the files vary and that the transfer of records to families
upon release from detention is inconsistent. Ensuring families exit with these records may facilitate
enrollment, placement, and services for students transititmischools in postelease

communities.

Recommendation4-76: Education records should be standardized across FRCs. Currently
there is variation. Minimally, records should include: grade placement; assessment results;
progress reports and report cards; spcial education referrals, assessments, and IEP and 504
accommodation plans; earned credits; student work; and parenrteacher conference notes.

Recommendationd-77: A hard copy and access to an electronic copy of each stud@nt
education records should bevailable to each family upon release from FRCs. This currently
varies across FRCs?>’

Recommendation4-78: Education records should be available to families and receiving
schools through an electronic record system to ensure expedited and secure access to
information for enrollment, grade placement, and continuity of special education services
and other education programming. If, as planned, according to ICE staff during the ACFRC
site visits, ICE develops and implements a webased portal for the transmisson of FRC
detainee®medical records, it should also be used to transmit education recordsor

example, the education and health records of migrant students enrolled in U.S. schools are
managed through a webbased platform to enable the national exchangef information for

157 Berks reports that hard copies are routinely provided to parentsy Bifperts that they are provided upon request;
and Karnes reports that it does not provide hard copies to exiting families.
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highly-mobile students through the Migrant Student Information Exchange (MSIX) by the

U.S. Department of Education*>®

Recommendationd-79: Education records should provide a detailed accounting of the credits
each student earns while irdetention, and these credits should be equivalent to those earned
in U.S. schools and transferable to scho®in postrelease communities.

Recommendation 480: In addition to complying with FERPAG requirements disclosures
made by children and parentsto teachers should not be used in immigration procedures
without the childé or parent& consent.

K. Parent Education

The Family Residential Standards for education do not address parent education. However,
additional information provided by ICE documentedtttietained parents have access to some
formal and informal educational opportunities, including English language classes and other
scheduledelf-care activities. This was corroborated through interviews with parents during
Committeesite visits, but theontent and quality of parent education appear to be inconsistent.
Providing parents with information about their childi'aducation and the transition to new
schools, and family support and setfre strategies, can ease both the stress of living iodyus
and the mog to postrelease communities.

1. Information about K -12 Schooling

Recommendationd-81: Parents should be informed ina language they understandvell
(ideally their primary language) about:**>*

a) thecurriculum, instructional strategies, and clasroom management techniques,
expectations, and requirements of their chdrené education program

b) their right to a free, public education notwithstanding their childd country of origin,
child best or first language, or childs disability, and their concurrent responsibility
to send their schoolage children to school daily and on time, to make sure they
complete homework assignments, and to monitor their school performangce

c) their right to have a written translation or an interpreter translate schoolpaper work
and communications. Their children should not serve as émslators about education
issues and

d) thecontents of their childés education records.

Recommendation4-82: Parents should be notified immediately of any student behavior
issues or disglinary measures, including exclusion from activities or assignment of extra
work. Disciplinary measures should be determined with input and approval from parents.

2. Orientation to Transition Children to U.S. Schools

8\ligrant Student Records Exchange InitiafieS. DEPSr oF EDUC. (Aug. 26, 2014)
http://www?2.ed.gov/admins/lead/account/recordstransfer.html

19| NTA. RESCUECOMM., EDUCATIONAL HANDBOOK FORREFUGEEPARENTS (2006)
http://www.brycs.org/documents/upload/Educatichi@ndbookEnglish.pdf
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Recommendation4-83: Parentsshould receve information in a language they understand
well (ideally their primary language), about:

a) theU.S. school system, in particular: the preschool, kindergarten, middle school, and
high school curricula and gradelevel expectations; and services for Englistanguage
learners and newcomer students, beforeand after-school care, special education, and
free-reduced price school meal programs

b) theU.S. school calendar, compulsory school attendance lavesnsequences of
violating these laws, where to go for helgvhen children are not attending schogland
daily school attendance requirements

c) U.S. school operations and procedures. For example, enrollment, transportation,
absences, grades and report cards, pareitéacher conferences, interpreters for
meetings, feedor events and activities, school events, and school rules and discipline

d) theoption of enrolling their children in a newcomer school or program if one is
available in their postrelease communities. Newcomer programs are specialized
academicenvironments that serve newly arrived, immigrant English language
learners for a limited period of time and focus on: acquisition of English language
skills, limited instruction in the core academic areas, cultural adjustment to the U.S.
school system, andlevelopment of literacy in the primary language and

e) theimportance of completing a high school degree to increase postsecondary
education and employment options and high school transitions such as dropping out,
earning alternative diplomas, job training, vocational certificate programs, and
college.

3. Parenting Support

Recommendation4-84: Parents should receive evidenebased, culturally sensitive
information about U.S. parenting normsin a language that they understandvell (ideally
their primary languag €). An example is the Nurturing Skills for Families curriculum offered
at Dilley, which is recognized by the Child Welfare League of America and the Substance
Abuse and Mental Health Services Administration->°

Recommendationd-85: Parents should be informedn a language that they understandvell
(ideally their primary language) about the therapeutic supports available at FRCs to
alleviate trauma symptoms caused by their immigration and detention experiences such as
the struggle to manage their families or potect their children from the uncertainty of their
situation and FRC rules and regulations that may conflict with family or cultural traditions
and preferences.

Recommendationd-86: Parents should have access &elf-care and stress reduction activities
that focus on maintaining good nutrition, simple exercise routines (e.g., walking, stretching),
and therapeutic mindfulness breathing exercises.

4. English Language hstruction

180 NURTURING PARENTING (n.d.), http://www.nurturingparenting.com/
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Recommendationd-87: ICE should provide daily scheduled English language classes taught
by credentialed English as a Second Language (ESL) adult education teachers to learn basic
conversational English. Language instruction should focus on speaking practice,
pronunciation improvement, and vocabulary expansion.

Recommendationd-88: Parents should have structured opportunities to practice English
language skills during handson activities such as playing with children, peparing food, or
making crafts.

5. Newcomer Education

Recommendation 4-89: ICE should provide parents with information about key newcomer
issues (e.g., learning English, receiving an education, finding housing, searching for a job,
securing child care, using public transportation, banking and managing personal fances,
and accessing legal and health, mental health, and dental services) to ease the traositd
postrelease communities.
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5. LANGUAGE ACCESS

The families detained & EG Family Residential Centers (FRCs) have been through tremendous
stress and dangdmmigration processing and detention both add more anxiety and trauma. All
the detainees need information about the situation they find themselves in and about what lies
ahead; many also have significant medical and mental health needs. Effective amatiorurs

vital for fair treatment, and the stakes of their communication could hardly be higher: their ability
to understand and convey information can affect their liberty and immigration status, their ability
to care for and make decisions about tbkild or children, and their own and their childin

health and safety.

But meaningful and timely access to both legal proceedings and services through effective
communication is challenging. Very few of the adidtainee®f ICEG three FRCs are

comfortable communicating using either written or spoken English. Most of them speak Spanish
but some do not. We understand that the-8panish speakers usually speak one of many
indigenous Central American languages, or Portuguese. There are at leadetaiie@esnot

from Latin America, who speak other languages, including various Chinese dialects and (we have
heard) Urdu; no doubt there are others as well. Thus DHS faces significant language barriers in
providing safe and humane detention and immigrgirmeessing for this population. Crucially,
Spanish language services can meet an important part of this need, but by no means all of it.

Executive Order 13166mproving Access to Services for Persons with Limited English

Proficiency requires that peoplwhose English proficiency is limited nonetheless receive
fimeaningful accesdo federal programs, benefits, and services. Throughout DHS, the obligation

to provide language access for LEP (limited English proficient) individuals is particularly urgent,
because of the very high prevalence of limited English proficiency and the very high stakes of
communication. Language access to DHS programs, benefits, and services is thus a vital matter of
equality, fairness, and safety.

DHSGs overarching Language Acsasolicy statement’ covers the key needs:

It is the policy of DHS to provide meaningful access for individuals with limited
English proficiency to operations, services, activities, and programs that support
each Homeland Security mission area by providjnaglity language assistance

services in a timely manner. DHS Components, therefore, should incorporate
language access considerations into their routine strategic and business planning,
identify and translate crucial documents into the most frequentlyatered

languages, provide interpretive services where appropriate, and educate personnel
about language access responsibilities and how to utilize available language access
resources.

As DHSs 2012 Language Access Pigfrexplains, under applicable guidance from the
Department of Justice,

181.S. DEPOr OFHOMELAND SEC., MESSAGE FROM THESECRETARY
https://www.dhs.gov/sites/default/files/publications/desiguageaccessplansil-messagenglish.pdf (Feb. 2012).
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[A] four-factor analysis . . . assists in assessing meaningful access. These factors are
the:

1) Number or proportion of LEP individuals encountered or likely to be encountered;
2) Freaiency ofcontact with LEP individuals;

3) Nature and importance of the programivétgt or service provided; and

4) Resources available and costs to provide the meaningful access.

In ICE family detention, the first three factors each weigh heavilsgnorfof comprehensive

language access services: nearly all oftdttiaineesave limited English proficiency; the contact

is full-time during their stay in the facilities; and as already mentioned, the programs, activities,
and services provided are esgartb their safety, health, and fair treatment as wdgd

immigrants. In addition, relevant to the fourth factor, the fact that FRC population is large and the
need is concentrated creates substantial economies of scale, ameliorating the costs needed to
provide adequate language services.

ICEés Language Access Pi&hconfirms the agené commitment to providing language access
services throughout the course of detention:

[T]he [ICE] standards . . . require that language services be offered in all detention
facilities. . . . The standards also require that language services be offered throughout
the detention process (e.g., during admission/intake, medical, classification,
grievance system, discipline, legal rights group presentations, telephone access,
transfer, and visitation).

Finally, ICEs Family Residential Standard 2.8 (St&&#sident Communication), states, generally:
AWhere required, residents have regular access teldteom services and/or are provided

information in a language that they understéf¥dThis requirement is then repeated many times,
with respect to particular programs, including, for example, Legal Rights Group Presentations and
Sexual Abuse and Assafiltevention and Intervention, among oth&rs.

Thus DHS policy on language access, including for families in detention, is quite robust. However,
that policy is neither appropriately implemented nor appropriately communicated to families
detained in ICEB FRG. This Rart offersrecommendations for improvemeftom the moment

LEP families arrive in DH& custody, they are in need of language access services. Most

typically, the first DHS component such families encount@ustoms and Bordétrotection

162.S.DEPSr OFHOMELAND SEC., LANGUAGE ACCESSPLAN 3 (Feb. 28, 2012),
https://www.dhs.gov/sites/default/files/publications/atblslanguageaccesslan.pdf[hereinafter DHS Laguage
Access Plan].

183U.S.IMMIGRATION & CUSTOMSENFORCEMENT, LANGUAGE ACCESSPLAN 10 (June 14, 2015),
https://www.dhs.gov/sites/default/files/publications/fined-lep-plan.pdflhereinafter ICE Language Access Plan].
164U.S.IMMIGRATION & CUSTOMSENFORCEMENT, ICE/DRORESIDENTIAL STANDARD 2.8 STAFF-RESIDENT
COMMUNICATION 1 (Dec. 21, 2007www.ice.gov/doclib/dro/family

residential/pdf/rs_staff resident_communications.pdf

185, S.IMMIGRATION & CUSTOMSENFORCEMENT, ICE/DRORESIDENTIAL STANDARD 2.7 SEXUAL ABUSE AND
ASSAULT PREVENTION AND INTERVENTION 1 (Dec. 21, 207), www.ice.gov/doclib/dro/family
residential/pdf/rs_sexual _assault_preveniimervention.pdfU.S.IMMIGRATION & CUSTOMSENFORCEMENT,
ICE/DRO RESIDENTIAL STANDARD 6.3LEGAL RIGHTS GROUPPRESENTATIONS1 (Dec. 21, 2007),
www.ice.gov/doclib/dro/familyresidential/pdf/rdegatrightspresentabns.pdf
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(CBP), whose interactions with families are beyond the scope of this Committee. At some point,
however, some (unknown to us) portion of families are transferred into ICE custody and the
decision is made to detain them in family detention. &hahere our recomemdations will begin.
Our recommendations are all framed by the family detention sétbagin our view they actually
apply equally tanonfamily detention; implementation in all immigration detention facilities would
improve ICEs language access caesiably.

A. Non-Spanish Speakers: Overarching Recommendation

In this Part, we explore the languagelated needs of ICE FRC detainees who have limited
English proficiency. Most are Spanish speak#reir needs are very significant and are addressed
below. Havever, the Spanislanguage issues are dwarfed by the needs of detainees who speak
various Central American indigenous languages. For the latter group, it seems clear that DHS
systematically fails to provide appropriate language access. That failuretisrbath their health
and safety while they are in DHS custody, and their fair immigration adjudication.

DHS Secretary Jeh Johnson announced in 2014 that DHS should avoid detaining members of
various groups particularly vulnerable to harm in detention:

Absent extraordinary circumstances or the requirement of mandatory detention, field
office directors should not expend detention resources on aliens who are known to
be suffering from serious physical or mental illness, who are disabled, elderly,
pregnantpr nursing, who demonstrate that they are primary caretakers of children or
an infirm person, or whose detention is otherwise not in the public int&test.

Individuals who speak only (or nearly only) a language that ICE is unable to accommodate are as
vulnerable to harm from detention as persons who are disabled, elderly, or pregnant. Moreover,
they cannot receive fair immigration processes. The changes needed to provide effective language
access are identified below. But it is our view that providinggieaious language interpretation is

almost certainly too challenging for ICE to manage. There are too many languages, each spoken by
only a few people at any given time. Competent interpreters are few and far between, and
telephonic interpretation, even whawailable, largely fails to provide effective communication.

The time for processing detainees who are in expedited removal proceedings is too short to find
necessary language services. Effective communication for detainees who speak indigenous
languagess extremely difficult and in many instances impossible. Accordingly, we make one
overarching recommendation on the subject of language access: that individuals who speak rare
languages that pose these kinds of language access difficulties should hé képetention, to

avoid the threats to their health and safety there and to reduce government costs related to
identifying and providing interpretation for indigenous individuals, including the cost of their often
prolonged detention while these serviees located. And they should be placed into ordinary

rather than expedited proceedings, to expand the time available to arrange language services. In the
rare case where it is impossible or inappropriate to axpedited removal proceedings and/or

8y, s. Depo6t o fPolitles foethe &pprkheSsog, Detention, and Removal of Undocumented
Immigrants(Nov. 20, 2014),
https://www.dhs.gov/sites/default/files/publications/14 1120 memo_prosecutorial _discretion.pdf

84


https://www.dhs.gov/sites/default/files/publications/14_1120_memo_prosecutorial_discretion.pdf

deteniion, DHS should continue to strive to ensure appropriate interpretation and appoint each
such person a lawyer, who can in turn facilitate fair processes and languageé®ccess.

Recommendation5-1: When DHS encounters an individual who speaks a rare languaghat
poses severe language access difficultiesuch as a Central American indigenous language
such a person should not be detained, but should rather be released with a Notice to Appear,
on their own recognizanceor with the support of a case managemnt support program. In

the rare event that this approach is inappropriate or impossible, such persons should be
provided with appointed counsel who can facilitate both effective language access and fair
immigration proceedings.

B. Disability Access

We notethat language access is a particularly acute need for detainees with communications
related disabilitie$ who may be sighimpaired, hearingmpaired, or speeeimpaired. The
Rehabilitation Act of 1973, 29 U.S.C. § 794, forbids discrimination againstisdiefduals, and

the Rehabilitation A€ DHS regulation requires all its componentétédke appropriate steps to
ensure effective communication with applicants, participants, personnel of other Federal entities,
and members of the publilmcluding byffurnish[ing] appropriate auxiliary aids where necessary
to afford an individual with a disability an equal opportunity to participate in, and enjoy the
benefits of, a program or activity conducted by the Departm&he regulation notes thdin
determinng what type of auxiliary aid is necessary, the Department shall give primary
consideration to the requests of the individual with a disalff§A DHS Management Directive
elaborates further that tifieffective communicatiamobligations apply t@ipersams who are deaf

or hard of hearing or are blind or have low vistemd also requir@modifying practices and
materials to ensure effective communication with persons with intellectual or developmental
disabilitieso'®®

The Committeerequested that ICE provide us @bmmunication policies/SORStandard
Operating Procedurdsirategies to ensure effective communication for people with
communications disabilitiesand were told they were being provided. But the only relevant
documets provided concerned telephone usage and FRC polici#&Sexual Abuse/Assault
Prevention and Intervention ProgramSimilarly, ICESs response to our questiiWhat auxiliary
aids and services are available (hearing aids, TTY, videophone, capteb \e#s Jthat the
facilities have a TTY a telephonic communications (TTY standsTaleTY pewriter) device for
people who are deaf and literdtand thafiafter medical prescriptiehearing aid[s) are
available.

%71n their inability to communicate and navigate the immigration system, people who speak rare languages are similar
to those with mental disabilities, for whahre government is under court order to provide cousesrance

Gonzales v. Holder, No. P3-cv-02211DMG, 2013 WL 3674492 (C.D. Cal. Apr. 23, 2018gttlement approved sub
nom.Gonzalez v. Holder, N&:10-cv-02211DMG, 2015 WL 11116905 (C.D. Cal. fe 25, 2015).

186 C.F.R. §15.60(2004)

¥y.s. Depodt of Homel aGildNomlisaiminatiobforindiddualswith DiNabilitiesOneDSS
Conducted Programs and Activities (NBmployment) § V.A.1.c (Sept. 25, 2013),
https://www.dhs.gov/sites/default/files/publications/dhanagementiirective-disability-access _0.pdf
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We conclude that there are no general pedicstandard operating procedures, or strategies in
place to ensure compliance with the above legal requirements and other best practices for the
confinement of persons with communications disabilities. This absence of policies and procedures
are devastaig if a detainee with a communicatioelated disability enters FRC custody. There is
no system in place to ensure appropriate orientation, to facilitate effective communication during
immigration processing, or to provide appropriate medical and mexdthtcare. For each of the
sections of this report that follow this one, both policy and practice would have to be altered to
accommodate the communications needs of any detainee who was deafafrhesardng, blind

or low-vision, speeclimpaired, or wiose communications abilities are undermined by an
intellectual or developmental disability. The communications difficulties would be further
augmented when, as is highly likely, the affected detainees have limited written English (and
perhaps limited writth Spanish) proficiendy particularly because there are many different sign
languages used by deaf Central and South Americans. For each such detainee, the required
auxiliary aids and services would have to be specially assessed and would be botmdrgent a
extremely challenging perhaps even impossililgo provide in a timely way.

The presence of a TTY machine is far from sufficient to provide effective communication. Even
considering only the issue of telephonic communication, a TTY cannot workiat altleaf

detainee who cannot type in English or Spanish. And even for detainees who are literate, a TTY
requires access to a relay service for it to be useful to reach anyone wh kioesm herself

have a TTY!’° For someone whose written languagepsiSsh, that needs to be a Spanish relay
service. Both Texas and Pennsylvania have both Spanish and English relay sérVicassers
simply dial 711. Butunless staff are trained in how to use the TTY and how to access the relay
service, they will not Row it exists, and the TTY will be ineffective.

For nontelephonic communication for deaf detainees, live and/or videdanguage

interpretation would often be needed, and would likely require multiple interpreters (e.g., English
to Spanish to the apmpriate sign language). For blind detainees, a variety of accommodations are
necessary for safe detention and effective communication. For detainees with intellectual or
developmental disabilities, the complex written and oral materials givégtameesre far too
sophisticated for effective communication, and are compounded by their likely limited English
proficiency.

ICE informed us that there has been just one FRC detainee with a communications disability, a
sightimpaired detainee in June 2016. Deien of any such persons in the future is unlikely to
comply with the applicable legal or humanitarian imperatives. Such persons will require
substantial resources and assistance to facilitate fair immigration processing. Accordingly, and
consistent witithe Secretad 2014 reference to persons with serious disabilities, we make the
following overarching recommendation:

Recommendation5-2: Immediately upon taking custody of a potential detainee, ICE should
assess each such person to determine if histoar ability to communicate is impaired by a
disability 7 becausehe or she is deaf or hardof-hearing, low-vision, speechmpaired, or has

a developmental or intellectual disability. Absent extraordinary circumstances, such persons

0 The relay service allows the deaflividual using the TTY to type her message; the relay operator then reads what
is typed out loud to a person using a regular phone on the other side of the conversation; that other person responds
verbally and the relay operator types what is said tead by the deaf individual using the TTY.
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should not be detained, bushould be released to the esomunity with a Notice to Appear and
if feasible, enrolled ina family casemanagementbasedprogram or other support program.
If ICE declines to adopt this recommendation, it is urgent that policy and practice be
modified and individualized for every type of communication for any detainee with a
communications disability, and that adequate monitoring and oversight policies be put into
place to ensure that such individualized plans are followed.

C. ldentification

The first step teroviding language services is identification. BEprocess for identifying
language needs for FRfetineessaw significant improvements after ICE promulgated its
language access plan in the summer of 201Bhe current procedure is describadan undad

ICE memo titledNew Protocol for Identifying Indigenous Language Speakers at Family
Centers'’?apparently issued sometime after August 2015. The memo explains, correctly, that
floneword responses are insufficient to assess understarafiaggiven langage and therefore
directs staff tdiengage residents in conversation to elicit responses that convey meaningful
understandin@.The process begins with a script, in Spanish; ICE staff are instructed to use the
script tofladdress all Mexican, Central anduio American individuals to determine the resident
primary languagé.The script includes several questions that call for discursive ansWetaff

are instructed to gauge eattaineé comfort level in Spanish based on her answers.

Even if the stafdministering the script believe, based on the answers, thagthiaeds
proficient in Spanish, they are instructed to &gk a control question to determine if the resident
feels more comfortable speaking a language other than Speartiéhis:

AYou seem to understand Spanish. Is there another language you speak more often
with your family or children when in your home countby?

If the detaineeesponds$ino,0 Spanish is recorded as her primary language. If the answersg
then thedetaineés askediAre you more comfortable speaking this language?

If the detaineé answers to the script questions indicate that she is not comfortable in Spanish, or
if the answer to this second control question is yes, the next steflilagenous Language
Slideshowo These slides include written text (using the standard English/Spanish alphabet) and
audio that ask, in a series of languagWw¥e need to identify your native language. Please raise
your right hand if this is the language you speak at honteywitr familyo Included in the slides

are nearly a dozen indigenous languages from Central America (QuechuaQfajoltal,

11CE Language Access Plasypranote163 at 1. The Language Access Plan has a date of June 14, 2015 on the first

page but the Directordés signature, on the second page,
12 5eeDecl. of Jon GuruleExh. 5, Flores v. Holder, No. 2:85/-04544 (C.D. Cal. June 3, 2016),
www.clearinghouse.net/chDocs/publicAB®IA-00020030.pdf We note that this document was not provided to us by

ICE, though it is clearly encompassed by our request for information and it was described to us during one of the
Committee meetings

131n Spanish: 1. Where do you normally shop for clothing and food in your home country? 2. Describe the area where
you and your family live in your home country. 3. Tell me about the school or education your children had in your
home countryld., Exh. 6.
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Kdche, @eqchi, Achi, Awakateco, Chuj, Popti, Ixil, Mixteco) and two African languages
(Amharic, prevalent in Ethiopia, and Tigya, prevalent in Eritred)*

The policy provides thdiwhen an indigenous speaker has been identified the language must be
documented in EADM [ENFORCE Alien Detention Module] anddk&inedile and

communicated to FRC staff. Intake staff will seeleiptetive assistance from one of several
language lines availabté!” ICE staff are further directed to a npablic intranet pagdiFor more
information on available language lines please visit
https://insight.ice.dhs.gov/ero/custody/Pages/ifnnu.a5(CE briefed us on this protocol in
March 2016, and told us th@&]ffirmation of full compliance is pending, as the program
continues itsyolloutdphased’”

Thus ICE policymaking hasglen attentive to the need to identify the language neatitaihees
However, it is not clear to us that ICE has in place the tools or procedures needed to succeed in
these efforts:

First, the language identification slideshow does not cover all thedaes used by FRC

detainees. When we requested a list of languages spokkicdigeesthe answer ICE provided
wasfiLanguages vary, but currently residents throughout the FRCs speak Spanish, English,
Portuguese, Mam, Kiche, anda@jaliol, Akateko, and ifferent Chinese dialectsThe slideshow
does not include Akateko (which is a different language from AwakdfecBortuguese, or

Chinese. It also omits other languages that may also be appropriate to include; a recent NGO
complaint to DHS about indigensilanguage services at the FRCs listed four other languages not
covered by the slideshoivMaya, Garifuna, Kaqgchikel, and Lentas notable need$? Without

fuller information about what languages are spokeddigineeswe cannot advise ICEand ICE
cannot itself determini what is needed.

Second, we are unable to evaluate how well the processes that exist are working, even for the
languages that are covered. We note that in a recent court filing Biotles plaintiffs, the Policy
Director for theNGO RAICES (Refugee and Immigrant Center for Education and Legal Services)
explained that her colleagues were able to review the situations of 250 faifpiliegrily from

%1d. Exh. 8.

%1d. Exh. 5.

8 We were also shown a DHS resource,lt8peab o ok | et , which is designed to fac
identification of their language, if they are literate, by listing languages in the applicable characters, and allowing them

to point to those they can understand. But this resource cannot help someone who is illiterate, and it was not explained

to us how the-Speak booklet is used. Because H8pkak booklet is not referenced in the memo just described or in

the process flowdrt that accompanies that memo, we infer that it is not used, in practice.

7U.S. Immigration & Customs Enforcemeniivisory Comm. on Family Residential Centers Read ARzddsir.

16, 2016) https://www.ice.gov/sites/default/files/documents/Document/2016/acfrcBriefingMaterialsMar2Q kg edf

alsoU.S. Immigration & Customs EnforcemeAivisory Comm. on Family Residential Centers Summaryeetivg

(Mar. 16, 2016)https://www.ice.gov/sites/default/files/documents/Document/2016/ACGERIB03. pdf

178 CompareAkatek LanguagéWikipedia (last modified &pt. 18, 2015),

https://en.wikipedia.org/wiki/Akatek languageith Awakatek LanguagéVikipedia (last modified Jan. 13, 2016),
https://en.wikipedia.org/wiki/Awakatek language

179 Compl. submitted by Karen S. Lucas, et al., CARA Family Detention Pro Bono Project, to Megan MackioBffice
CivilRights &Ci v i | Liberties, U.S. Depd6t of Homel and Sec., an
Homeland Sec., AILA Doc. Nd.5121011(Dec. 10, 2015)http://www.aila.org/File/DownladEmbeddedFile/66618

[hereinafter CARA Complaint].
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Guatemala, who speak variations of Akateco, KanjpQénjalinl], Quiche, KekchiMam,
Maya, Popti, Achi, Garifuna, Kaqchikel, Chuj, Ixil, Lenca, and other Mayan langostjes.
explained:

Based on our review, several trends emerged, including: (1) inadequate screening of
language ability by CBP and ICE both at the border and iratihéyf detention

facilities; (2) DHSs failure to provide written materials concernkigresrights or

asylum in indigenous languages; and (3) @#&ilure to provide indigenous

language interpreters to enable government officials, detention centemstaff

service providers to convey critical informatitfi.

This leads to a third point: ICE does not adequately track eitheBpanish languages needed for
interpretation/translation, or how well its language access processes are working. We were unable
to abtain from ICE any of the following:

1 acomprehensive list of languagisaineesspeak or read

1 the number of languag@e interpretation requests

1 the number of hours of languatiee usageor

1 languages$or which interpretation services were used fodioal care

ICE also informed us that it does not track either the proportion of delaiheesot fluent in
Spanish or the proportion of additaineesot literate in Spanish. Without keeping better records
than we have evidence of, ICE simply canmimvide adequate language access te$panish
speakers.

Recommendation5-3: ICE should ensure that each adultletaineecan effectively
communicate to DHS, ICE, and FRC staff what language she and her children speak (these
may differ). This information should be tracked individually for both the adult and children,
by ICE and by FRC staff, and the appropriate language used whenever necessary for
meaningful access to ICE programs, activities, and servicebhe current audio slideshow is a
good step toward the goal of language identification. But it should be augmented with other
languages thatdetaineeshave used since the FRCs opened, including, e.g., Akateko and other
indigenous languages, Portuguese, various Chinese dialects, and UrtfLE policy and
procedure should cover the possibility that aletaineemay not confirm any language covered
by the slideshow. In that event, ICE should undertake additional individualized steps to
identify the language needICE should utilize language line diagnostic sefiges as neededll
detaineeswithout exceptioni children i and adultsi should have a primary language noted
in their file, and on their ID.

Recommendation5-4: ICE should track the languages spoken by FRC detainees, and their
needs for interpretation ard translation services, so that statistical information on the
frequency of language needs is readily available to ICE and throughout DHS. This will
facilitate planning and service provision.

¥p|l aintifféos Exhibits in Support of Motion to Enforce
Exhibits 4869] Exh. 67 (Decl. of Amy Fischer), § 6, Flores v. Johnson, No.-21884544 (CD. Cal. May 19, 2016),
www.clearinghouse.net/chDocs/publicA®A-00020024. pdf
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In addition, the language access needietdineewvary with their literacy level. A 56page

handbook or even a single page form constitutes ineffective communication if she is illiterate. We
have no precise information on the literacy level of the &Rdultdetaineesregardless of their
language, because ICE does track that information. But we do know from many sources that

the rate of illiteracy is high, which affects the steps #3&uldtake to provide effective
communication: translations of complex English documents are not sufficient.

Recommendation 55: For each document provided with FRCdetainees ICE should create
versions that are as accessible as possible, using simple language, flowcharts, graphics, and
similar non-text strategies that assist in comprehension and understanding for a variety of
potential obstacles including literacy level, education level, intellectual capacity and
disabilities of any kind.

Recommendation5-6: ICE should assess and track the literacy of each adult FR@etainee

in each language she speaks, noting low literacy detainee®files. Whenever ICE
communicates in writing with adetaineewhose literacy is low, it should use documents that
are both (a)in a language thedetaineeunderstands and (b) adapted to be more accessible, in
light of her literacy level. In addition, oral communication of rules, procedures, and
expectations is particularly important for detaineeswith low literacy and should be
conducted, using simple and ect phrasing, in a languagedetaineesunderstand or using a
qualified interpreter.

D. Orientation

Once adetaineés language needs are ascertained, those sdedédbe met. The first situation in

which good language access is needed is orientatiofs Wiaendetaineesre given an

explanation of rules, services, and what is going to happen to them. FRC orientation includes both
a spoken presentation in Spanish and the provision oésidenthandbookalready mentioned.

The handbooks are very lengthgcility-specific documents (Berks: 38 pages; Karnes: 45 pages;
Dilley: 79 pages). ICE rules dictate that they must be available in English and Spanish, but do not
require availability in any other language, unless that language is more prevalent thah8pani
Facility policies are a bit more ambigudéput in fact, the handbooks have not been translated

into any other languages.

Yet if more than a fewletaineesvho are literate in other languages are housed in aniHRE
absence of statistical informat mentioned above means we cannot know if this is thei d&e
should translate theesidenthandbooksnto additional languages. An NGO that has had
substantial interaction wittletaineesuggests that written translations are appropriate in Akateco,
Kanjobal,Kiche, Kekchi, Mam, Maya, Popti, Achi, Garifuna, Kaqchikel, Chuj, Ixil, and Léfita.

181 SeeU.S. Immigration & Customs EnforcemeBtetention and Removal Operations Performance Madng Tool,

Mont hly Compliance Review Report (requiring availabild@
prevalent second | anguage. All orientations are conduc
EnglishandSpani sh and/ or second most prevalent |l anguage. 0).

1825eee.g, Dilley Policy141 01, Resi dent Grievance Procedures 2 (Aug.

provided, upon admittance, a copy of the resident handbook which provides notice of the fdhockmgjsh,
Spanish, and other | anguages most widely spoken among
183 CARA Complaint,supranote179, at 9.
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In our view, translated written materials should be prepared for any language that is the primary
language for 0.5% of detainees, or for 50 detainees per ydaahewér is lower. (ICE reported in

May 2016 to thd-loresdistrict court that nearly 19,000 persons had been detained over the prior
seven months; an average of about 2,700/month. On that admissions rate, 0.5% is 13 in an average
month.)

Again, given whaare likely low adult literacy rates among déitaineesregardless of their
language, it is vital to make available simplified summaries of the voluminous orientation
materials. In addition, oral communication, in a language datzhneainderstands, dll rights,
rules, and requirements during orientation is particularly important. All three facility policies
provide for such oral communication. At Dilley, for example, the policy requiringlétainees
receive a copy of theesidenthandbookalso expains about it thafiinterpretation or translation
services will be provided to residents who are not proficient in Engfif8ill three handbooks
state that residenfihave the right to be informed of the rules, procedures and schedules
concerning th@peration of the facility where you are detaidaddiihave the responsibility to
know them and abide by thedtf> However, only the Karnes handbook telitaineeshemselves
that they are entitled to language assistance in order to understand oriehtsiEes (in the
section on grievances):

If a resident cannot read or does not understand the language of the handbook, the
Facility Administrator arranges for the orientation materials to be read to the
resident, provide the material using audio or witkgpes in a language the resident

does understand, or provide a translator or interpreter within a reasonable amount of
time 18°

We are not, however, aware that any such video or audio tapes have ever been used. And it seems
highly likely that the necessamterpretive services though they may be available, via telephonic
language lines are not consistently used at the FRCs.

We cannot be absolutely certain of this last conclusion because, as already explained, ICE declined
to tell us the number of langgeline interpretation requests or the number of hours of language

line usage. And (as we discussSectionM, below), ICE does not currently conduct any

systematic selfnonitoring or language access assessment. But we do have some important
evidence: tB NGO report cited above, which was based on review of 250 files, and an ICE
compliance review.

The NGO report alleges that FRC staff systematicallytdatommunicate with neSpanish
speakers in their languages. It claims that the following is typical:

When Elana and her twygearold son first arrived at the Dilley detention center
after being detained on August 26, 2015, she informed officials teapsike

Mam, an indigenous Mayan language spoken by half a million Guatemalans, and
that her religion was Mam. But during the three weeks that she and hge&wro

old son spent in detention, neither ICE nor Corrections Corporations of America

18 Dilley Policy 14101, supranote182, at 2.
185 Berks Resident Handbook 6 (undated); Dilley Resident Haoldba (2016); Karnes Residerandbook 2 (2015).
18 Karnes Residertdandbook supranote185 at 24.
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(CCA) (the mivate prison contractor operating the Dilley detention center) staff
communicated with her in Mam. ICE never found a Mam interpreter for Elana or
gave her any documents written in Matf’

Since August 2015, a company called Danya International has cedduonthly compliance

reviews of all three facilities, to evaluate their compliance with@damily Residential

Standards. The reviews include evaluation of facility compliance with Family Residential Standard
2.8, which requires language access servitestates, in parfiWhere requiredjetaineefave

regular access to translation services and/or are provided information in a language that they
understana) Notwithstanding their relevance to our task, ICE unfortunately declined to make
these docunmés available to us. However, out of the depars reviews conducted for each

facility, ICE chose one review per facility to provide to EieresDistrict Court'®® The one

review of Dilley ICE chose to include in its court filing describes both a docati@miproblem

and an underuse of interpretation. It noted, earlier this yeafRleatew of both the log and the

list of thedetaineés primary and second language (dated 1/04/16) does not show consistent use or
consistent documentation of use of theglaage lined And it recommended that officiafEnsure

that staff assigned to intake are aware of when to use and document the use of the language line.
For thosaletaineesvhere the primary and secondary language is not English or Spanish and the
languagdine is not used, develop and implement a process [to] documeri‘#hy.

In short, we are unable to assess how prevalent language line use is, and, correspondingly, the
extent of underuse, because ICE declined to provide the necessary information. 8ok vte t

likely that FRCdetaineesvho do not speak English or Spanish are not receiving interpretive
services during orientation.

Even if telephonic interpretation were provided consistently when appropriate, the extensive
discussion that is necessaryststitute for such lengthy documents asrés@dent handbooks
undermine the efficacy of such interpretation. During one of our facility visits, staff explained to us
that an Urdespeaking ICE staff member temporarily assigned to one of the Texasdacilds

able to greatly ease the detention experience otletanedamily who were otherwise dependent

on language line interpretation. As this explanation suggests, language lines are helpful, but live
interpretatiori or, even better, bilingual staffare far more effective. Presumably it is for this

reason that Dilley has contracted with a Mam speaker. Video or audid tdpEE were sure that

they were in the right languagevould likewise be better than an extensive interpreted session.

Recommaendation 5-7: After tracking the languages spoken and the language access needs for
several months, ICE should ensure that the FRE€esidenthandbooks are translated into any
additional languages that are used by the lower of 0.5% or more detainees, or 50 detainees in
the course of a year. ICE should ensure that video or audio taped summaries of the
handbooks are available for anydetaineeswho are not highly literate in any language for

which a translation is available, and should offer an opportunity to listen to or watch such a
recording to all detainees

187 CARA Complaint,supranote179, at 5.

188 SeeDecl. of Jon Gurulesupranote5, Exh. 1-3 (Danya International Reports of Compliaraspections of BFRC
(Berks) (Nov. 10, 2015), KCRC (Karnes), (Sept. 10, 2015), and STFRC (Dilley), (Jan. 27, 2016)).

189 Decl. of Jon Gurulesupranote5, Exh. 3, at 4.
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E. General Provision of LanguageAccessServices

For all three facilities, once orientaticomplete, neither facility policy documents nor the
residenthandbooksnclude any general statement describing language access policy/rights. There
is no policy that repeats the general command of ICE Family Residential Stand&i2e8

required, esidents have regular access to translation services and/or are provided information in a
language that they understaB)d And the availability of language services is not communidated

at least not in writingj to detaineesEach of theesidenthandbodsincludes a sectiofiResident

Rights and Responsibilitiesfor example, but those sections do not infal@aineesf their right

to language assistance that provides meaningful access to programs, benefits, and services. Policies
and the handbook occéarally mention language servicesut for only a very few of the many
situations where such services are needed forddi&ineeS§equal access. Indeed, the explicit
reference in a few circumstances to interpretation services might easily be cetdrigesto

suggest that such services are not more broadly available, even when needed in order to
communicate effectively with FRC staff, ICE, USCIS, FRC health care, child care, food service,
mental health, teachers and others at the FRC.

This failure tocommunicate the language access services is in violation of the direction of the
Attorney General to all federal agenciesitotify the public, through mechanisms that will reach
the LEP communities you serve, of your LEP policies, plans, and proceaddsEEP access
related development£® In addition, orderly management of the facilities and fair and equal
treatment of theletaineeslepends on their understanding of what is going on. All three of the
handbooks explain that it constitutes misconducafaesident to fail t@follow[] specific rules

and/or orders which have been designated for the clean, safe, orderly operation of the facility
which residents have been told in advance through posting or have been given verbally by an
employee of the falify or person who has charge of the resident at thedfitiéret, the

handbooks$ i which, remember, constitute the material that is supposed to be presented during
orientation to each neSpanish speakingetaineevia interpretatiori do not informdetain@show
they are supposed to respond to a command or an instruction in a language they do not speak, if
they do not understand it.

ICE has not shared with the ACFRC the information we would need to thoroughly understand
general language assistance practices and when current efforts are falling short. We do know,
however, that problems exist. The NGO report already cited allegeseangy&tilure to provide
interpretive services and documents in indigenous languages. And ICE itself has disclosed some
problems to thé&lorescourt: in the one standards compliance report the government recently
chose to file in thé&lorescourt about Berk, the evaluation noted problems with compliance with
Family Residential Standard 2.8:

fiObservationThe following forms signed bresidentsvere not provided in
Spanish or other native languages: Food Service Agreement to Work; Maintenance

1% Memorandum from the Attorney General to Heads of Federal Agencies, General Counsels, and Civil Rights Heads,
re. Federal Government's Renewed Commitment to Language Access Obligations under Executive Order213166
(Feb. 17, 2011 https://www.lep.gov/13166/AG_021711 EO 13166 Memo_to Agencies_with_Supplement.pdf

1 Berks Resident Handboogupranote185, at 26; Dilley Resident Handboasypranote185, at 58; Karnes
ResidenHandbook supranotel 85 at 13.
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Agreement to Wik; Housekeeping Agreement to Work; Consent for Treatment;
Right to Know; and Grievance Procedui@bserved 9/15/15)

fiRecommendationfranslate forms into Spanish or any other native languages or
document that language line was used to translate formtpnesident signing.

AFollow-up: Resolvedrhe facility has translated into Spanish forms to be signed by
residentdor the following: Food Service Agreement to Work; Maintenance
Agreement to Work; Housekeeping Agreement to Work; Consent for Treatment;
Right to Know; Parental Notification Form and Grievance Procedures; New
Admission Orientation Acknowledgement Form; and Voluntary Work Program
Agreement Form. There is a box on each form for the signature of the interpreter
used attesting to the informatitnanslated(Observed 10/26/16)*

It seems likely that the system in place to ensure effective communication wiSpaorsh FRC
detaineesn their general lives is not succeeding.

For both Spanish speakers and4{Spanish speakers, we have also hegvdrts of children being
asked to interpret for their mothers or for other adults. ICE policy forbids this practice absent
exigent circumstancé€? It is bad practice for many reasons:

1 Omissions Particularly when information is sensitivavhich in this seting is frequent
parents may omit important information, or soften the details, because they do not want the
child to know sensitive aspects of their lives or because they do not want to traumatize or
re-traumatize the child.

1 Trauma If a parent does m@mit sensitive information, that information can be
traumatizing to the child.

1 Editing: Children may alter language to fit their own view of what is appropriate,
convenient, or proper to say, or to spare parents from suffering embarrassment or because
they are just not able intellectually or emotionally to convey the accurate information.

1 Role reversallt can interfere with parental discipline for the child to be called upon to
provide help and support to the parent.

1 Mistakes Children are likely to makmistakes, even if they say (and believe) they
understand and are interpreting correctly.

1 Guilt: It is easy for children to feel they are the cause of suffering because they conveyed
something painful or to fear that a bad outcome results from theilguadg as an
interpreter.

1 Confidentiality Even when cautioned, children do not understand issues of confidentiality
and may inadvertently reveal sensitive material learned during interpreting.

92 Decl. of Jon Gurulesupranote55, Exh. 1, at 4.

193|CE Language Access Plasypranote163 at 9.

1% The list in text is legely adapted from M.J. GilbefThe Case Against Using Family, Friends, and Minors as
Interpreters in Health and Mental Health Care Settingd°PROCESS ORNQUIRY I COMMUNICATING IN A
MULTICULTURAL ENVIRONMENT( Nat 61 Ctr . f or Cu livt Girrfa Childaodturean Bav.c e, Ge o .
2005),http://www.nccccurricula.info/communication/D15.html
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Recommendation5-8: For all detainees ICE should facilitate effective communication and
meaningful access to programs, benefits, and services by using clear, simple language
whenever possible.

Recommendation5-9: ICE should ensure that facility policy, residenthandbooks and oral
orientation (whether live or recorded) clearly communicate the overarching policy that
detaineeshave a right to language assistance that provides meaningful access to programs,
benefits, and services, and that this right includes interpretive services, if necessary, for all
important conversations with ICE and contractor staff.

Recommendation5-10: ICE should ensure that all routinely used documents are translated
into all languages read by the lower of 0.5% or more detainees, or 50 detainees in the course
of a year. Documents should also be adapted into a summary bullet point or into graphics
whenpossible, to facilitate understanding bydetaineeswith low literacy. Every document
should be tested with detainees to ensure understanding and effective communication before
being finally adopted.

Recommendation5-11:

a) ICE should provide qualified interpretation whenever necessary to provide
meaningful access to ppgrams, benefits, and services.his right includes interpretive
services, if necessary, for conversations involving DHS or contractor staff.
Interpretation can be provided using telephonic orpreferably, video
interpretation ,***but in addition, ICE should investigate the option of local
interpretive service providers who specialize in regional dialects and indigenous
languages.

b) Qualified interpretation means interpretation that is effective, acurate, and
impartial, both receptively (understanding what the LEP person is saying) and
expressively (conveying information), using any necessary specialized vocabulary.
Qualified interpreters adhere to applicable ethical codes (such as the American
Translators Association Code of Ethics, or the National Association of Judicial
Interpreters and Translators), which require confidentiality, impartiality, and
accuracy.

Recommendation5-12: Having identified what non-Spanish languages are frequently
needed,|CE should explore various ways to provide live interpretation or bilingual staff, by,
e.g., hiring contractors and bringing in detailees.

Recommendation5-13: ICE should record each time a detainee receives qualified
interpretation services, whether by &nguage line or irperson interpreter, and should
conduct frequent checks ofletainee$language needs against language line and interpreter
usage, systematically auditing whedetaineeswho donot speak Spanish are receiving
communication in a language tley understand and when they are not, and then

195 For discussion of video interpretation, see 45 C.F.$2.801(f)(2016),
https://www.federalregister.gov/documents/2016/05/18/2D1468/nondiscriminatioin-healthprogramsand
activities
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implementing resources, training, and other supervision to improve language access as the
audit reveals various needs. The audits should pay particular attention to orientation,
medical and mental health carecase processing, and release conditions.

Recommendation5-14: ICE should track and report monthly statistics relating to
interpretive services, including how many times interpreterg telephonic or in-personi are
used, for how many detainees, and the lguages and situations involved. The statistics
should include how often per week in detention interpretive services are provided to non
Spanish speakers?®

Recommendation5-15: Children should not be used as interpreters. With proper planning
and staffing, the exigent circumstances that are the prerequisite to such use under ICE policy
can be entirely avoided.

F. Access to Fair Immigration Procedures: Law Library

ICE does not provide counsel to FRE€taineesbut rather supports their access to legal services

less directlyi via provision of a law library and facilitation of communication with potential and

actual counsePart 3.Eof this Reportovesthe law library more generally, including its

appropriate content. It is vital for the libraries to inclleigal materials in Spanish and other

languages detainees read, when those are available. Even if this is done, however, many books and
other materials in the law library are, necessarily, in English, so this particular language access
issue is applicabletall the Spanisispeakingdetaineesas well as those who speak neither

Spanish nor English.

The Supreme Coudaselaw from the analogous situation in prison demonstrates that it is
constitutionally insufficient for a detaining authority to provide 4komglishspeaking detainees

with law books unusable by them.llewis v. Caseythe Court wrotefiOf course, we leave it to
prison officials to determine how best to ensure that inmates with language problems have a
reasonably adequate opportunity to finfrivolous legal claims challenging their convictions or
conditions of confinement. But it is that capability, rather than the capability of turning pages in a
law library, that is the touchsto&’’ Facility policies recognize this point. Karidgegpolicy, for
example, states:

Unrepresented illiterate, ndenglish speaking or disablel@taineesvho wish to

pursue a legal claim related to their immigration proceedings or detention, and who
indicate difficulty with the legal materials must be provided assistdeyond

access to a set of Englidnguage law books. To the extent practicable and
consistent with the good order and security of the facility, all efforts will be made to

1% The kind of report the Committee has in mind in the last sentence of the recommendation might read, e.g.:
Number of norSpanish speakers in detention, January 2017: 72.
Interpretive services provided: 1 per week: 10
2 per week: 22
3 per week: 40.
97 ewis v. Casey, 518 U.S. 343, 3557 (1996).
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assist all illiterate, limitednglish proficient and disabled persons in usimglaw
library.o'®

The Karnes policy then sets diip]Jrocedures to meet this obligation

fil. Helping the resident obtain assistance in using the law library and drafting legal
documents fromesidentswith appropriate language and readimgting abilities;

and

fi2. Assisting in contacting pro legasistance organizations from the ICE approval
list.

A3. Where requiredgesidentdave regular access to translation services and/or are
provided information in a language they understand.

filf such methodprove unsuccessful in providing a particular 1kmglishspeaking

or illiterate resident with sufficient assistance, the facility shall notify JFRMU, ICE
Field Office, and ICE Chief Counsel. The standard complies with federal laws and
with DHS regulationsegardingresidentswith special needs®

Both Dilley and Berks policies similarly cover what the Kagpdicy labels items 1 andi2but
both omit the KarnépolicyGs item 3. That is, at Dilley and Berks, the policy completely omits
translation ointerpretatiorf>°

Moreover, neither the Dilley nor the Benlesidenthandbookmentions anything about even this
limited language assistance policy in connection to the law librapdetaineesre given no
information about what help is available tortheAnd even at Karnes, where the pglmentions
translation, the residenahdbook does not. It simply states:

By submitting a Resident Request Form, you may be permitted to obtain assistance
from otherresidentsn researching and preparing legal docuteeexcept when

such assistance may pose a security risk. Such assistance is voluntary; no resident
will be allowed to charge a fee or accept anything of value for assistance. llliterate,
unrepresented and nd@nglish speaking residents will be providedhaaccess to

more than Englistanguage law books, assistance in using the Law Library, and
contacting Pro Bono legal assistance organizations, upon request. ICE will not pay
compensation to a resident for researching or preparing legal documents on behalf
of another resident.

Moreover, the Karnes Resident Handbook actually statesppropriatelyi fiPrinting of
documents can only be done in the English language; therefore you will have your printed
documents checked by the Library staff before you départiaw libraryd This rendersletainees
unable to print any certain legitimate legal documents, including, for exampkptiespro-se
handbooks, explanations of parental rights, and many other important and helpful tools and
resources, as well as wéss declarations and USCIS explanatory material. (See the USCIS

19 Karnes Policy 6.1.1, Law Library and Legal Materials 6.

199
Id.
20Berks Policy 15.010, Law Library and Legal Material 2 (Dec. 1, 2013); Dilley Poliey0B4 Law Libraries and

Legal Materials 5 (Jan. 15, 2016).
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Language Access P& for a description of ongoing USCIS efforts to provide many different
documents in higluse languages, including Spanish.)

More generally, it is apparent frodescriptiors inall three handboda and from the Dilley and

Berks policies, that interpretation and translation services for law library access are not routinely
and perhaps not everoffered. This is not only a language access failure under Executive Order
13166 it may also constitute an inappropriate denial of access to the courts. As the Supreme Court
explained in the passage frarawis v. Casegited above, what is important is that thetainees

have an adequate opportunity to make their claims (here inmtoigrather than priserelated

claims), both with the agency and with the courts. The help of ddtameess unlikely to meet

the need FRCdetaineeswho are responsible for caring for their children, do not have the time
available to develop the p&rtise to becomiailhouse lawyerg And access to legal assistance
organizations may or may not be sufficient to provide the constitutionally required opportunity.
Where it is not, translation and/or interpretation may be needed.

Recommendation5-16: As much as possible of the FRC law library material should be in
Spanish and other languages detainees read addition to English.

Recommendation5-17: ICE should provide language access services for detainees who use
the law library, including translati on and interpretive servicesBilingual paralegal services
may prove necessary to meet language access needs. Facility policy and ésedent
handbooksshould state clearly that language access services are available if needed for
access to the law libray, and that these include necessary translation and interpretive
services. Signs conveying this information should also be placed in FRC law libraries and
housing units.

Recommendation5-18: Printing in the law library may be limited to appropriate legal
documents and supporting materials, but norEnglish documents should not be categorically
excluded. ICE should ensure that the Karnes Resident Handbook so reflects, and if the same
rule is imposed atanother FRC, it should be changed.

G. Access to Fair Immigraion Procedures:Credible and Reasonable FeaProcesses

FRCdetaineegparticipate in five different kinds of immigration proceedings/intervigdsThey

may meet with lawyers to discuss their cases. (2) They receive orientation about the immigration
process. (3)They meet with USCI&sylum Officers for ficredible fead or fireasonable fear
interviews?%? (4) They have conversations about their casigis ICE personnel, including
deportationofficers and ICHawyers (5) They appear before immigration jud@e immigration

court, an adjudicatory body organizationally located within the Department of dsigicecutive
Office for Immigration Review (EOIR). Theetainee8language access needs in each of these
settings are similar but the practical, statutorgnd regulatory settings are different.

201Y.S.DEPST OFHOMELAND SEC., U.S.CITIZENSHIP & IMMIGRATION SERVS,, LANGUAGE ACCESSPLAN (June3,
2016),https://www.uscis.gov/sites/default/files/USQDitreach/LanguageAccessPlan06042016.pdf

22 Most people claiming a fear for their safety if they are returned to their home country are screened to determine if
they have a credible fear of torture or persecution. But individuals facing reinstatememiooframoval order
receive, instead, what is called a fAreasonable fear?o
unimportant.
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1. Conversation with Potential or Retained I mmigration Lawyers

Because the government is not on either sidéetdinee§conversations with lawyers about their
cases, DHS incurs no language access obligations.

2. Asylum Orientations

According to government filings in tHdoreslitigation, within the first few days of an

individualGs stay at an FRGPDHS conducts an orientation for the individual during which DHS
explains the credible fear or reasonable fear procedravides the individual with the

Executive Office for Immigration RevieWw list of free legal service providers who may be
available to provide legal assistance if the individuals wish to utilize &%e do not precisely
understand what this declamat is referring td perhaps it is a video orientation that we observed
in part. In addition, several ngurofit advocacy organizations contract wikie Department of
Justiceto dofiLegal Orientation Presentatioat is unclear whether ALL individualseceive such

a presentation beforecaediblefearor reasonable feanterview. However, where they do and
where the presentation is part of a federal prograertainly if these programs are what the
government is referring to in the quotation abowee believe that they are covered by OBIS
language access obligations, and that DHS accordingly has the obligation to provide translation
and interpretive services.

We have already addressed the lack of adequate language accommodations made at onentation a
in the Handbook generallWWe understand that the orientations just described are offered in
Spanish. We have not been told of any special efforts made to provide additional language access.
Obviously interpretive services are needed for all8panishspeakers. But we have no reason to
think such services are being provided by the government.

3. Asylum Officer Interviews

USCIS conducts thousands of screenings of BRi@ineesgenerally 35 days after asylum
orientation. These are extensive interviedvsylum Officers conduct only two to three each
day?%* They are a crucial part of immigration processing. Applicable credible fear interview
regulations require provision of interpretive services, stdtiinidpe alien is unable to proceed
effectively in Endjsh, and if the asylum officer is unable to proceed competently in a language
chosen by the alien, the asylum officer shall arrange for the assistance of an interpreter in
conducting the interview?*® The regulation also states tlidhe interpreter mustebat least 18
years of age.. .0’ It is our understanding that the interviews are sometimes conducted in
Spanish, by USCI8sylum Officers who are competent in that language. Often, however,
telephonic interpretation is used. When this occurs, manydtamarved problematic resuft.we

23 pecl. of John L. Lafferty at 2, Flores v. Lynch, No. 2:86-04544 (C.D. Cal. June 3, 2016),
www.clearinghouse.net/chDocs/publicA®A-00020030.pdf

204 :
Seeid.
258 C.F.R. § 208.30(d)(5) (2016jee als® C.F.R. § 235.3(b)(2)(i) (on initial inspection by examining officer for
indi vidual s placed in expedited removal, fA[i]nterpretat
the alieno).

28 C.F.R. § 208.30(d)(5).
27 3eege.g, John Washingtorfhe U.S. is Locking Up Immigrant Children in Private Prisons Undeunmne
Conditions IN THESETIMES (July 6, 2015), http://inthesetimes.com/article/18140/lockingumigrantkids
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discuss, below, the ways in which telephonic interpretation can fail to achieve effective
communication.

For FRCdetaineesvho speak indigenous languages, we understand that sometimes telephonic
interpretation is used, drother times, USCIS decides to forego the credible/reasonable fear
interview?°® proceeding directly to immigration court. This may actually prolong detention, if an
immigration judge is reluctant to release tleaineeduring the pendency of her proceeghn

without the reassurance of a credible fear findffig.

4. Conversations with ICE Personnel, hcluding Deportation Officers and Lawyers

If the Asylum Officer finds credible (or reasonable) fear, the matter is next referred to an
immigration judge. For perss not facing reinstatement of removal, typically, the family is
released from detention at this point. If the Asylum Officer daetéind credible (or reasonable)
fear, the individual may request review by an immigration judge. Either way, individedlkedy
to have conversations with ICE personnel, conceivably includingers Some of these
conversations deal with release conditions Ba#5.K, below) Other conversations may involve
other aspects of the pergsitife or immigration case. All sln encounters require effective
communication. Unless ICE personnel are competent in the déklarguage or a qualified
interpreter is provided, the result is LEP pergaliscriminatory exclusion from full access to the
arrangements that could be dissed.

5. Appearances Before an Immigration didge.

Some immigration court hearings occur via video at the FRCs; others take place after FRC
detaineesire released from detention. Either wayeé&utiveOffice for ImmigrationReview
(EOIR) policy is to providenterpreters at government expense in immigration COUBOIR is

(describing a telephonically interpreted credible fear interview in which the interpreter and interviewee had difficulty
hearing each other atide interpreter several times misinterpreted the testimony).

208 5eeAM. BAR ASSIN, COMMAN ON IMMIGRATION, FAMILY IMMIGRATION DETENTION: WHY THE PAST CANNOT BE
PROLOGUE38 (2015),
http://www.americanbar.org/content/dam/aba/administrative/immigration/FamilyDetentionReport2015.authcheckdam.

pdf( AiFor those women who speak indigenous elcradibgiarg e s, i mn
interview altogether, moving directly to the merits de:

¥gedd.( ABut without a positive credible fear determinat.i
of the proceedings,thdsey f urt her pr o Isee alghiUTHERAND MMIGRATIAN AND REFWGEESERV. &

THE WOMENGS REFUGEECOMM®N, LOCKING UP FAMILY VALUES, AGAIN: A REPORT ON THERENEWED PRACTICE 10

11, 15, 19 (2014 http://lirs.org/wp

content/uploads/2014/11/LIRSWRC_ LockingUpFamilyValuesAgain_Report 14111 Aqtidig that, while
Immigration Judges may releasendi vi dual s who pass a credible fear inte
screening of individuals for eligibility for a credible fear interview).

#10 5eeEXEC. OFFICE FORIMMIGRATION REVIEW, U.S.DEPST OF JUSTICE, IMMIGRATION COURT PRACTICE MANUAL §

41166( 2016) (fAlnterpreters are provided at government ex
language is inadequate to fully understand and participate in removal. In general, the Immigration Court endeavors to
accommodate the languageeds of all respondents and witnesses. The Immigration Court will arrange for an
interpreter both during the individual <calendar hearin
https://www.justice.gov/sites/default/files/pages/attachments/2016/02/04/practice rma@®8B-2016 update.pdlf
(Alnterpreters are provided at go wfdhe BEnglsinldnguegeigense t o i |
inadequate to fully understand and participate in removal. In general, the Immigration Court endeavors to

accommodate the language needs of all respondents and witnesses. The Immigration Court will arrange for an
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part of the Department of Justice, S, and therefore its activities are beyond our scope. We
note, however, that many observers have criticized the resulting interpretative services as
inadequate. The problem is amplified for FRB€aineedecause they appear in court by vides.
the America Bar Association recently summarized:

This [languageelated] procedural unfairness continues throughout the proceedings
in the immigration courts, even after the women pass their credible or reasonable
fear interviews, because the families must atteed hearings virtually through
video-conferencing. As a result, the interpreter is often not in the same location as
either the asylurseeker or the judge, significantly impeding the ability of the
interpreter to understand the detainee and increasimgdbability of inaccurate
communication that affects procedural due process rights.

At each of these five stages, both Spanish aneSpamish speakers face endemic problems,
which overlap but are not the same:

For Spanish speakers, there seem to basiacal deprivations of needed interpretive
services altogethdrbut more often, the problem is that telephonic and video interpretation
is not very effective. Consider two accounts of communications probldmadirst account
was filed by thé~loresplaintiffs; it is a declaration by one Spanisheaking resident who
explained that when it was time for her release:

| did not want to leave with grillete [an ankle monitor]. | had asked my daughter in
Minnesota to help pay my bond.

The officer spoke very & and | could notinderstand what he was saying.

| understood that those who passed through the bridge wotifhwe grillete. . . |
signed the docs because the officer said iti@asy to prove that you wergere
detained in this center.

They told ne that they didd know much about the grillete after we leave because
they said it depends on the state. . . .

| did not understand that | was signing a document agreeing to leave with gtllete.

A second published account last year described a simitheffiective credible fear interview of a
Spanish speaker, this one marred by the problems inherent in telephonic interpretation:

interpreterbdt during the individual calendar hea.tSdenlgp and, i f
8C.F.R. A 1003.22 (AAny person acting as an interpreter
accurately, unless the interpretetain employee of the United States Government, in which event no such oath or
affirmation shall be required. o).

21 5eeABA Report,supranote208 at 38;see alsd_AURA ABEL, BRENNAN CENTER FORJUSTICE, LANGUAGE ACCESS

IN IMMIGRATION COURTS8-9 (2011),

http://www.brennancenter.org/sitelefault/files/legacy/Justice/LangAccess/Language Access_in_Immigration_Court
s.pdf(describing problems with remote interpreting technologies).

2Pl aintiffoéos Exhibits in Support of Motion to Enforce
Exhibits 213[ her ei naf t er FI1 or e sExf®O,aitanht to Ekf 18 GAnklE MdnitobGoérgon Par t 1] ,
Affidavit), Flores v. Johnson, No. 2:85-04544 (C.D. Cal. May 19, 2016),
www.clearinghouse.net/chDocs/publicA®IA-00020020. pdf
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For Carolin@s CFl, the AO used a phoieinterpretation service. . . . At first,

Carolina had trouble hearing the interprefiéhen the interpreter has trouble hearing
Carolina. In the playroom, heard through the thin trailer wall, a child started crying.
Throughout the interview, the interpreter repeatedly misunderstood Carolina. | tried
to correct the translation, but the Asfficer wouldri let me speak. The AO missed

the most important thread of Carol@atoryi that of being intimidated by the rival
gangs, the fear she most often described té'the.

Generally, telephonic and video interpratatsuffers from numerous flavlsattend to make
important legal pcesses less fair and accurate:

1 Techndogical limitations mar telephonic interpretation and lead to the loss of important
information

Telephonic interpreters can have trouble hearing the speaker, and being heard. The
result is frequent miscommunicatidn.fact, many telephonic interpretation

services allow interpreters to use cell phones; the result is often lots of background
noise or added difficulty hearing.

Telephonic interpretation often uses a speaker phonaltbas only one person to

talk at a time. That means interpreterscarerrupt to clarify or seek clarification.
Telephonic interpreters are frequently cut When the parties reconnect, they may
or may not get the same interprefEne result is abest delay and at worst starting

all over.

Decisionmakers often express frustration and/or impatience with the long wait
times, difficulty hearing, and other challenges of telephonic interpretdtias can
affect their temperament, or lead the speakdérelieve thalecisionmaker is hostile

to her.

1 Compared to irpersoninterpreters, telephonic interpreters are less likely to facilitate trust
and solve communication problems.

Telephonic interpreters lack the opportunity to introduce themselves ¢bethe

test for languag@matchp and establish rapport.

Speakers who believe that the interpreteiGdagar them for technological reasons

are likely to abbreviate their story, cut to the chase, and omit details that are
extremely important to the acaie adjudication.

Detainees adults and children are less likely to disclose traumatic information

over the phone. Families in detention may have many reasons to distrust
government officials or anyone associated with the government. In general, people
areless likely to trust someone they cannot see. And detainees may believe that the
interpreter is not the only person on the telephone line. When there is lack of trust,
the speaker is particularly likely to be nervous about disclosing traumatic
informaton, and may abbreviate or omit details. This may undermine the factual
accuracy of the proceeding.

Live interpreters can read body language and visual clues, especially those specific
to a given culture or dialect; this can both help with interpretai@hallow an

#3\Washingtonsupranote207.
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interpreter to understand when the speaker does not understand something.A live
interpreter but not a telephonic one can see if a speaker looks confused, even if the
speaker is too scared to ask for clarification.

It is difficult if not impossible for detainees to be confident that telephonic
interpreters will not compromise the safety of a detaindwitual. Without face
to-face contact it is equally difficult for the detainee to develop a sense of trust or
assess the reliability and trusiihiness of an interpreter. Conflictustions like

the ones many families have fled mean that individuals on different sides of a
conflict may arrive in th&).S.Detained individuals may therefore fear that their
interpreter will share information abaihiem with a person or state actor from

whom they have fled.

9 Visual cues can be vital to effective communication.

Live interpreters are easily able to signal, without interrupting, that they need a
break in the communication to catch up the interpretafiefephonic interpreters
cannot do this. When thé&eea telephonic interpreter, the speékerarrative is apt

to get too long and the interpreter may therefore lose details or summarize or
paraphrase.

An interpreter who is not in the room, observingtpeakeis gestures, has

difficulty conveying the gravity of a violent act or the seriousness of an injury. The
speaker may point to a part of the body, for example, but if the interpreter cannot
see, the interpretation is inadequate.

These problems aréfficult or even impossible to avoid when using telephonic interpretation. But
the size and high concentration of Spanish speakers mean that the FRCs can avoid telephonic
interpreters; economies of scale minimize the cost of using staff who speak Spdrisperson

interpreters.

Recommendation5-19: DHS should avoid use of telephonic Spanish interpreters, developing
and implementing policies and practices to instead provide tperson Spanish interpretive
services, except in unusual or exigent circumstances, at each and every stage of the
immigration proceedings, including, e.g., legal orientationAsylum Officer interviews; and
conversations with ICE personnel about matters such as procedures and release conditions.
EOIR should do the same for appearances in immigration court.

Recommendation 520: DHS should undertake systematic efforts to improve the quality of
language line interpretation.

a) For each use of telephonic interpretation, DHS should ask DHS staff, facility staff,
court staff, interpreters (when appropriate) and the assistedletaineeto rate the
effectiveness of interpretation and describe any problems; when a rating is low, DHS
staff should review the circumstances and take corrective steps.

b) DHS should track the ratings/problems and address them. For example, if cell phone
usage by interpeters emerge as an issue, the contract terms should be quickly
modified to bar cell phone usage.

Language access problems affecting immigration proceedings are yet more severeSjoaumeh
speakers. Interpretive services seem to be offered onlgtaofraf the time that they are needed,
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and are often ineffective when offered. Indigenous language interpretation can fail for a number of
reasons: technical, dialect related, and because sometimes (when the DHS speaker does not speak
Spanish, and the iatpreter does not speak English) becaudsaitumbersome twstep process

that may resemble a game of telephbinglish to Spanish, Spanish to dialect. All of these

combined in an example described in one NGO letter to the Directors of ICE and USCIS:

fiElianap a Guatemalan Marapeaking mother, and her four children, ages four,

five, nine, and thirteen, were detained at Dilley for more than a month. An asylum
officer interviewed Eliana on November 18, 2015. But the transcript of the
interview revealedlear communication difficulties because Eliana could not
understand the particular dialect spoken by the Mam interpreter, who in turn spoke
to a telephonic Spanish interpreter, who then communicated with the asylum
officer. On multiple occasions, Elianakasl for a different interpreter and stated

she did not understand the language being used, but the asylum officer responded
that this wagiproably [sic] as good as it gétand forged ahead with the interview.

At two points of the interview, the interpretervice was disconnected, first for

twenty minutes and then for five minutes.? .

Another account described a similar situation before an immigration judge:

| also sat in on a telkeearing in which an indigenous Mam speaker from Guatemala
appearedbefore a flat screen television to appeal aré\decision that she did not

have credible fear of persecution. In Miami, the judge held court in front of a

camera and a screen of her own. She had a Spanish interpreter in the courtroom and
a Mam interpreteon a telephone loudspeaker. The questions to the client went

from Judge (in Miami) to Spanish Interpreter (Miami) to Mam interpreter

(undisclosed location) to client (Dilley) back to Mam Interpreter (undisclosed
location) to Spanish interpreter (Miami)dbeto judge (Miami). That is: English to
Spanish to Mam to Mam to Spanish to English, in three locations. Not surprisingly,

it was a total bungle . .%*?

It also seems likely that often, n@panish speakers are simply processed without being able to
undestand or communicate effectively. For example, in a declaration filed Fldhes court by

the plaintiffs, one former Dilley resident explainbdt she was released without an interview with
anAsylum Officer because she spedkihe rather than Spartis But notwithstanding the

difficulty she had understanding Spanistwhich was known t@HS and was significant enough

to preempt her interviewith anAsylumOfficer i she describes signing papers she didntirely
understand, in Spanish, related to &ekle monitor*®

All'in all, it seems clear that indigenous language speakers are not receiving equal access to
immigration benefit§ and that their cases are probably not receiving fair processing.

Z4FloresP | ai nt i f f 6 ssuffandté212iExhsQ, Atach.to ER 13, at 9 Dec. 24, 2015 etter to Ledn
Rodriguez & Sarah Saldafia).
#3\Washingtonsupranote207.
°FloresP | ai nt i f f 6 ssufandta212iExhsK, Attach. to EXL 13 (Decl. of former Dilley resident).
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Recommendation 521: DHS should provide interpretive srvices to indigenoudanguage
speakers at each and every stage of the immigration proceedings, including, e.g., legal
orientation; asylum interviews; and conversations with ICE personnel about matters such as
procedures and release condition€£OIR should do the same for appearances in immigration
court. For non-Spanish speakers, each and every encounter that can impact tetainees
liberty or safety should be interpreted.

Recommendation5-22: DHS should systematically monitor and improve thequality and
availability of language access for indigenouknguage speakers, ensuring that interpretive
services are offered and that they are effectivé&or each use of interpretationservices

a) DHS should ask DHS staff, facility staff, court staff, intepreters (when appropriate)
and the assistedletaineeto rate the effectiveness of interpretation and describe any
problemsand when a rating is low, DHS staff should review the circumstances and
take corrective steps

b) DHS should track the ratings/problemsand address themand

c) DHS should make every effort to avoiditwo stepd telephonic interpretation, e.g.,
from English to Spanishto athird language.

H. Grievances and Requests

All detaineesregardless of their language proficiency, need to be able tonegkests and report
misconduct or other problems. Presenting requests or grievances presents serious difficulties for
any FRC resident who is either illiterate or does not speak Spanish.

1. Grievances

We received blank grievance forms for all three FRCeduiirement that officials accept the
forms when filled out in a ne&nglish language is neither part of the relevant policies nor
mentioned in theesidenthandbooksand we have been unable to verffthat this occurs in
practice. Still, forms for alliree FRCs use both English and Spanish, so we infer that written
responses to the folmquestions in Spanish are accepted and processed at all three facilities.

We are less optimistic about access to the grievance system {&paoish speakers. In thasea,
existing policy isnot the problemGrievance policy documents for all three facilities provide for
language assistance:

1 Karnes:iiMothers and children are informed about the fadiipformal and formal
grievance system in a language or manney timelerstan@®'’ fiFor mothers and children
with limited proficiency with English, every effort will be made to find a staff member who
speaks the primary language as the mother and child, to help them complete the written
grievance formd?*®

1 Dilley: AWritten policy and procedures as established herein provide for a resident
grievance system that: . . . Ensures information, advice, and directions are provided to

27 Karnes Policy 6.1.3, Grievance Procedure 1.
281d, at 3.
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residents in a language they can understand, or that interpretation/translation services are
utilized o™

1 Berks:fiThe Program Director shall ensure that procedures accommodate the need for
special assistance to residents who are disabled, illiterate, or limited in English in preparing
and pursuing a grievancg?°

However,detaineesre not provied adequate notice of the availability of these language services;
rather they are simply told to ask for help. At Karmetaineesire notified by theesident
handbookthat they can request help fraistaff members, other residents or outside sourags su

as members or legal representaty&s at both Berks and Dilley, thesidenthandbools listthe
possibility of requesting help frofiother residents, family members, legal representatives or
staff8*** Thus there is no particularized noticedietaineeshat they can get language assistance

for grievances.

2. Non-grievance Requests

We have no information on the rate of grievafitieg at the FRCs, but our experience suggests

that it is likely extremely lowDetainee8relatively short stays at Karnes andl€y, and the

grievance process formality at all three facilities, make the process described in the policies quite
cumbersome for them. Therefor®n-grievance requests and other written and verbal methods of
bringing needs or problems to the attemtod authorities are more practically important for

resident welfare and safety than grievances are.

As with the grievance forms, we have been providedgr@vance request forms in both Spanish
and English, and we infer (though there is no policy singfathat they are accepted when filled

out in Spanisik?®However, we did not receive such a form for Dilley, so have not confirmed that
that facilityés form includes Spanish. In addition, the various Resident Handbooks reference
several additional documeswhich we were not provided, so we do not know if they are available
or accepted in Spanish. These includi®sgram Requesform (Berks);fiTalton telephone
resolution fornd (Karnes); andil4-100G Lost / Damaged / Stolen Personal Property @aim
(Dilley).

Unlike with respect to grievances, where the language assistance policy istbimagh, as
described above, not communicated clearlgdtainee$ for nongrievance requests, there are no
applicable facility policy discussions. In addition, ommythe Karnes Resident Handbook is
language access mentionsthting

A resident may obtain assistance from another resident, counselor, or other facility
staff in preparing a request form. The Facility Administrator will ensure that the
standard operating procedures cover residents with special requirements, including

Z9pilley Policy 14101, Resident Grievance Procedures 2 (Aug. 17,2015

220 Berks Policy 11.010, Resident Grievance Process 3 (Jan. 26, 2015).

221K arnes ReidentHandbooksupranote185, at 35.

22 erks Resident Handbooupranote185, at 21; Dilley Resident Handboosypranote185, at 51.

We have reviewed forms from both Berks and Karnes hea
three facilities refer to a AResident Request For md whi

106



thosewho are disabled, illiterate, or know little or no English. KCRC staff is
encouraged to use the Language Line available to them for translation s&fvices.

For both Dilley and Berkgheresidenthandbooksdo not mention language assistance, but do
inform residence that theymay obtain assistance from another resident or staff member in
preparing the form??°

Given the high importance of these request forms, language access assistance should be readily
availablei anddetaineeshould be explicitly inforrad about that availability.

Recommendation5-23: ICE should ensure that all grievance and request forms, including
specialized request forms (e.g., Program Request, Talton telephone resolution form;1@0G
Lost/Damaged/Stolen Personal Property Claim) arerovided to detaineesroutinely in both
Spanish and English. In addition, written translations for other languages that tracking
reveals are prevalent in any significant numbers should be conducted and made readily
available, using the same cutoff for traslation as described in Recommendatio-7.

Recommendation 524: ICE should ensure that facility policy and theresidenthandbooks
state expressly that both grievances and request forms filed in Spanish or any other written
language will be accepted angrocessed. ICE should ensure there is a process in place for
response to such notEnglish written requests/grievances, including for any needed language
assistance in communicating that response with the resident who submitted the request.

Recommendation5-25: ICE should ensure thatresidenthandbooksexpressly state that
interpretation services are available if needed for grievances and requests and that there is a
zero tolerance policy for retaliation by ICE or facility staff; this also should be part ofthe

oral orientation provided non-Spanish speakers, and should barinted on the grievance and
request forms. For any oral communication conducted with @etaineein connection with the
grievance or request, interpretaton services should be offeredvithout waiting for a request

by a detainee

Recommendation 526: ICE should conduct audits of requests and grievances made by non
Spanish speakers, to ensure that (a) such requests are actually being made at approximately
the same rate as Spanish speakefisecause undeituse of the system likely indicates a failure
of language access); (b) language assistance is being used when useful for such requests.

. Medical and Mental Health Care

Particularly in light of the traumatic experiences many of the@B€taneeshave lived through,
their medical and mental health care may be far from routsweeffective communication is an
urgent need.

ICEés Family Residential Standard 4.3 (Medical Caf&yovers language issues, requiring that:

224 Karnes Residertiandbook supranote185, at 24.

225 Berks Resident Handboogupranote185, at 8 9; Dilley Resident Handbogkupranote185, at 10, 15, 18.
226J.S.IMMIGRATION & CUSTOMSENFORCEMENT, ICE/DRORESIDENTIAL STANDARD 4.3MEDICAL CARE (Dec. 21,
2007),www.ice.gov/doclib/dro/familyresidential/pdf/rs_medical_care.pdf
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1 fNewly admitted residentsill be informed how to access health services, in a language
they can understarl.

1 AWhere required, residents have regular access to translation services and/or are provided
information in a language that they understand.

1 qlf language difficulties preverthe health care staff from sufficiently communicating with
the residento complete the intake screening, the staff shall obtain interpreter assitance.

1 ASuch assistance may be provided by another staff or by a professional service, such as a
telephonenterpreter service.

1 AOnly in emergency situations may a resident be used for interpreter assistance, and then
only if the interpreter is proficient and reliable, and only with the consent of the resident
being screened.

1 Alf the procedure [for requestirgealth care services] is a written request slip, they shall be
provided in English and the most common languages spoken by the resident population of
that facility. If necessary, residents, especially those illiterate cEmglish speaking,
shall be proided assistance to complete a requestdslip.

1 Alnformed consent standards of the jurisdiction shall be observed, and consent forms shall
either be in a language understood by the resident, or interpreter assistance shall be
provided and documented on tloerh.0

Theresidenthandbooksdo not include any referencedetainee8right to language access

services relating to medical or mental health care. However, we received intake medical screening
forms for both adults and children, each of which includgdestion to elicit the patieist

language?’ The ACFRC hasiot received any documentation of any particular process used to
ascertain the language spoken by any resident, when there is any difficulty. Presumably, medical
and mental health staff rely on the process already described, in Section C (Orientation).

In addition, the intake screening forms include several relevant checkboxes, presumably indicating
goals, if not universal achievement of those goals. For the adults, these are:

A Resident given medical orientation and health information handouts in Rssiden
language

A Resident was given written orientation materials and/or trémssain Residents own
language.

A If a literacy problem exists, screener assisted the Resident wignstanding education
handouts.

A Resident verbalized understanding of &gching or instruction and was asked if he or
she had any additional questions.

As these check boxes indicate, there seem to be various handouts used for medical and mental
health care. Karnes, at least, distributes a health information handout asifsadsadient

hardbook including (we assume) a translated version in the Spaarsion of thehandbook We

do notunderstandhat any of the materials, or sick call slips (where they are used) have been
translated into any ne8panish languages.

2The adult form is | abeled AGEO,® which is odd, sinc
Karnes, wheg it operates the facility more generalBeeHS-168 Intake Screening (rev. Jan. 2014).
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For most of theletaineesproviding effective medical and mental health care req@pasish
language servicdsby translation of documents (which may be occurring already) and by Spanish
language conversation or interpretation of oral communications.

However, it is worth noting that interpretation can obstruct development of an appopri

therapeutic relationship for providdrgarticularly for mental health providers. So ideally, both
medical and mental health treatment professionals would speak good Spanish, and therefore have
no need for interpretation. We do not know the langukilis sf ICE Health Service Corps

(IHSC) and contracted medical and mental health staff at the FRCs, but in a recent court filing, the
Floresplaintiffs filed evidence that, at least at Berks in August 2015, there were no Spanish
speaking mental health #tarhe plaintiffdwitness, a social worker who toured the facility and

spoke with its mental health stadfoserved:

During the tour, | was most struck by our discussion with the mental health staff.
They explained to us that there were no Spassakng mental health staff at

Berks, that all services were provided through a phone interpreter, and that they had
no problem with this arrangement. As a long time practitioner in the field of mental
health, | found this arrangement concerning as the inatmlitommunicate with

clients effectively has a deleterious impact on a clinfisiability to build rapport

and trust with a client. These are the bedrocks of the therapeutic relatifiship.

We have no more ufp-date information, or any information onghgsue for Dilley and Karnes.

If providers are at adequately fluent in Spaniskandfor patients who sgak neither English nor
Spanishi telephonicvideo, or live interpretation is need& As with nonmedical interpretation,

we are, unfortunately, unable to evaluate whether interpreter services are being used appropriately.
ICEG Language Access Plan stafidsing the electronic Health Record (eHR), IHSC has the
capability to track intermtation services provided to LEP individuals by searching the Registry for
the languages utilizedWe requested this information for each of the FRCs, including: a.

languages utilized; b. situations covered; and c. whether the interpretation was iave or v

telephone. But ICE declined to answer those questions, deeming thearrectly, we think

outside the committée scope.

Recommendation5-27: ICE should notify all detaineesi usingresidenthandbooks and signs
posted in medical clinics for those wh read Spanish or English, and orally in a language that
others understandi that they have a right to languagerelated services needed to
meaningfully access medical and mental health care.

Recommendation5-28: ICE should attempt to meet most FRCdetaineedneed for Spanish
language medical and mental health services by adjusting its staffing decisions to prioritize
Spanishlanguage skills among medical and mental health staff.

2pl aintiffoéos Exhibits in Support of Motion to Enforce
Exhibits 4869, Exh. 62 (Decl. of Jessica Gorelick),7f Flores v. Johnson, No. 2:89-04544 (C.D. Cal. May 19,
2016),www.clearinghouse.net/chDocs/publicABIA-00020024.pdf

29 Cf. 45 C.F.R. 92.201 https://www.federalregister.gov/documents/2016/05/18/2D1458/nondiscriminatioin-
healthprogramsandactivities
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Recommendation5-29: ICE should audit the medical and mental health encountes of
detaineeswho speak indigenous languages, to see how their language access needs are being
met. Whenever the audits reveal a problem, ICE should promptly develop particular policy,
resource, or training solutions.

J. Discipline

The FRC disciplinary pross is to be used onfias a last resotf° But if a detaineés alleged
misconduct is made the subject of formal discipline, a rstdfp process ensues. First, there is an
investigation. Next comes a hearing either before a Management Review Comniitieeraore
serious offenses or on referral by the Management Revammitteel before an Executive
Review Panel. Then the facility administrator reviews the findings dixieeutive ReviewPanel
Finally, there are avenues of appeal.

ICEés FamilyResidential Standard 3.1 (Discipline and Behavior Managefieptpvides that

fiThe Facility Administrator (FA) or designee shall, upon the resisleatuest, assign a staff
representative to help prepare a defense. This help will be automatically prioridirate
residents, residents with limited Enghetnguage skills, and residents without means of collecting
and presenting essential evidedealso states more generally tligfhere required, residents
have regular access to translation ses/exed/or are provided information in a language that they
understana

However, the FRGxpractice is apparently inconsistent wikiese requirements. All threesident
handbooks teltetaineeshat they have a right to have an interpreter present doeagngs before
theManagement Review Committaed theExecutive Review Panéf This is useful, but
insufficient and norcompliant with the ICE standard. First, no mention is made of the right to
interpretive and translation services prior to the heaaltigpugh that is clearly required by
Standard 3.1. Second, there is no notice given of the right to a staff representative, to assist
detaineeso prepare a defense, again, clearly required by Standard 3.1.

Recommendation5-30: ICE should ensure that FRCpolicy and practice is to providelimited
English proficient detaineesneeded translation and interpretation services not only during
disciplinary hearings but during investigations as wellDetaineesshould be notified of their
entitlement to such servies in theresidenthandbook and by other orientation methods.

Recommendation5-31: ICE should ensure that FRC policy and practice is to automatically
assign LEPdetaineesfacing disciplinary charges a staff representative to help prepare a
defense. If thestaff representative needs interpretation services to talk to the resident, these
should be provided.

230 KarnesResidenHandbook supranote185 at 10.

#1Y.S.IMMIGRATION & CUSTOMSENFORCEMENT, ICE/DRORESIDENTIAL STANDARD 3.1 DISCIPLINE AND BEHAVIOR
MANAGEMENT (Dec. 21, 207),www.ice.gov/doclib/dro/family
residential/pdf/rs_discipline_and_behavior_management.pdf

#32Berks Resident Handboogypranote185, at 24: Dilley Resident Handboasypranote185, at 55 56; Karnes
ResidenHandbooksupranote185 at 12.
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Recommendation5-32: ICE should conduct audits of disciplinary proceedings and
investigations involving nonSpanish speakers, to ensure that language &ance is being
used.

K. Release

ICE declined to share with us any information about resident release conditions or processes,
including language access services. Many NGOs have complainei@thiaieesvho are released

do not receive effective communication of their release conditions or options, including,for non
Spanish speakers, instructions in a language they understand about when and where to appear in
court®*3Released individuals are often corgdsabout their simultaneous obligations to report to
both ICEandthe court. This is a problem that can be solved going forward by better language
access practices. But somhetaineesvho were already released without effective communication
about their cart appearance requirements were then ordered renmoabdentia They need a
backwardlooking remedy.

Recommendation5-33: DHS should ensure that alldetaineesare given clear instructions in a
language they understandvell (ideally their primary language)i written as well as orali
about their release obligations and options. To facilitate understanding, the materials should
include easyto-follow visual indications that explain the simultaneous obligations to report
to both ICE and the court. Release materials should also include information(telephone
numbers, websites, and the likeln a language a detained individual understandsvell to

assist with language access for immigration encounters and proceedings after the resident
arrives to her postrelease communiy/, as well as information about services to assigictims
of sexual abuse, assault ankduman trafficking.

Recommendation5-34: DHS should audit the language services used for limited English
proficient individuals T including, particularly, non-Spanish speaker$ in communicating
with them about their release to ensure thatletaineesare receiving communication in a
language they understandvell, and should implement resources, training, and other
supervision to improve language access as thediureveals various needs.

Recommendation5-35: DHS should review the files of indigenous language and other non
Spanish speakers who have been issuedabsentiaremoval orders. If no language access
services were provided to ensure that the conditions oélease were communicated to the
former detaineein a language she could understand, DHS should reopen the immigration
proceeding, without waiting for a request.

L. Training
The DHS Language Access Plan explains that there are three components to lacgesgye

(1) providing the necessary language assistance services; (2) training staff on
policies and procedures; and (3) providing notice of language assistance $&tvices.

2335eee.g, CARA Complaintsupranotel79 at 7.
234DHS Language Access Playpranote162, at 3.
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Our recommendations above cover the first and third of these components. Wdatanately,

less able to offer feedback with respect to training, because ICE has declined to share with us the
necessary informatiomn particular, ICE was unwilling to share its trainidgcumentation and
materialswith us. We were informed, merelfiCE Staff are provided with language access

training during orientation and refresher training annuadindiiHeadquarters IHSC is

formalizing training, specific to healthcare services and is on track to be released by the end of
FY16.0ICE further tookthe unfortunaté and in our view incorredt position that the language
access training providdd volunteers and contractoirghe latter of whom have nearly constant
contact with FRQletainee$ was outside the scope thie Committe&s work

Accordingly, we donot know if contractors, in particular, receive any training at all on language
access obligations, and we are unable to assess the quality of any ICE or IHSC training that is
provided. We are therefore unable to offer little enthran general recxmendations:

Recommendation5-36: DHS should ensure that ICE staff, IHSC staff, contractors and
volunteers receive high quality training on language access requirements and procedures,
with an emphasis on application of the policies to particular situatins where they are likely
to arise, and on how to communicate effectively witdetaineeswho do not speak English,
and with detaineeswho speak neither English nor Spanish.

Recommendation5-37: DHS should share with this Committee or (if the Committee isa
longer in operation) with stakeholder groups the orientation and refresher language training
provided ICE staff, the IHSC training currently in development, and any training provided
FRC contractors, in order to obtain feedback.

M. Quality Monitoring and I mprovement

ICE has already undertaken to develop systematic assessment and quality improvement tools. The
ICE Language Access Plan, which was finalized a year ago, includes three relevant provisions:

1 ADuring initial processing, ICE, through ERO, identfidae LEP individuals in custody for
whom language services are not readily available, as well as the points of interaction
requiring language services. As of March 2015, the following Mayan dialects are
represented within the ICE family residential famk: Quiche (Kiche), Mam, Achi, Ixil,
Awakatek, Jakaltek (Popti), and QanjobatgKjolial). Efforts are currently underway to
improve the language services provided in ICE residential facilities including identifying
vendors through IC& existing Langage Services Blanket Purchase Agreement that can
provide interpretation services to indigenous spea¥kéts.

1 AERO [Enforcement and Removal Operations] will develop an LEP assessment tool to
assess Ianguage access procedures as well as the effectiveneBsnéivientions for the
detainee?®

1 AODCR [Office of Diversity and Civil Rights] will facilitate the establishment of a plan for
monitoring the quality and effectiveness of current language service programs and
activities within ICE. The plan will includassessing the effectiveness of the use of tools

233 |CE Language Access Plasypranote163 at 10.
26d. at 15.
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such agiTips on Working with Interpretessand training as needed based on the results of
the monitoring®™’

Unfortunately, in the year since IGELanguage Access plan was finalized, it seems little @ssgr

has been made. We asked questions about each of these items and received no information about
any improvements. &her, ICE informed us that tlassessment todis not yet developedthat

the quality monitoring plan i@not yet finalized In respons to the questiofiwhat is the status of

the efforts to improve the [telephonic] language servicéSE stated only thallCE has access to
language lines with a wide range of languages avaitable.

As we have emphasized throughthus Part, ICE is unlikdy to be able to improve language
accesservicesf it does not systematically satfionitor its needs, successes, and challenges.

Recommendation5-38: ICE should complete and solicit public comment on it EP
assessment tool and language access qualitpmitoring plan. These should include criteria

for prevalence of a language in a given population that justifies translation of orientation and
other documents. The quality monitoring plan should include systematic solicitation of
anonymous feedback from d&inees.

Z71d. at 16.
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6. MEDICAL, MENTAL HEALTH AND TRAUMA -INFORMED CARE

In the past thregears, thousands of women and children apprehended on the southwestern border
fled from violence in their native countries of Honduras, Guatemala, and El Salvador, seeking
humanigarian protection in th&).S. Despite efforts to deter immigration from these caast
unaccompanied children and families (mainly mothers and children) continue to brave the
treacherous journey to a safer location. Many have endured domestic viskned,assault, rape,
and threats to their livés® Women interviewedy the United Nations High Commissieron
Refugees reported being victims of extortion and further sexual and physical a=saloés
journey®** It is within this context that families@ve at the Family Residential Centers (FRCs),
traumatized and coping with the separation from family members and friends. Newly arrived
families at the FRCs are in need of health, mental health, and victim services provided by
professional staff traineid traumainformed care.

The families residing in the FRCs are in ciwimigration detention. They amdtbeing held as a
result of criminalrrests oconvictionsand in fact the current policy is that anyone with a criminal
backgroundnay not baletaired in an FRCThey should not be treated as criminals, particularly
when it comeso access to critical healtmental health, and victim servicdhe U.S. government
has an oligation to provide them trauraaformed medical, mental health, and victimwees.
These services should never be withheld to correct behavior or as punishment to any person
detained by the U.S. government.

Detention in and of itself has been found to be traumatizing and have significant mental and
physical health consequené&®The indefinite nature of immigration detention may trigger a
profound sense of powerlessness and loss of control, contributing tomaldevere andhronic
emotional distress for asylum seek&rsDetaining families undermines family relationships in
very damaging ways for exampleadult detainedsability to parent is compromised because they
lose authority in the eyes of their children (and in reality); parents are unable to protect their
children from guards or outside authorities; children blarag garents for being locked up; the
stress, fear and powerlessness has a direct effect on céeldedravior andimultaneously
underminegparentdability to address that behavidf Children are especially impacted;

28 UNITED NATIONS HIGH COMM& FORREFUGEES WOMEN ON THERUN: FIRST-HAND ACCOUNTS OFREFUGEES
FLEEING EL SALVADOR, GUATEMALA , HONDURAS, AND MEXICO (October 201h
http://www.unhcr.org/5630f24c6.htrfthereinafter UNHCRWOMEN ON THERUN]; Krista M. Perreira & India
Ornelas Painful Passages: TraumatiExperiences anéost TraumaticSressAmonglimmigrant LatinoAdolescents
and theirPrimary Caregivers 47 INTA.MIGRATION REV. 28, 43 (Dec. 2013).

239 UNHCR, WOMEN ON THERUN, supranote238

20geee.g, Guy J.Coffey, et al, The Meaning and Mental Health Consequences of {J@rgh Immigration
Detention for People Seeking Asyluf Soc. Sci. & MEeD. 2070(2010);seealso U.S.

CoMM&N ON INTA RELIGIOUS FREEDOM, REPORT ONASYLUM SEEKERSIN EXPEDITED REMOVAL (2009.

241 CTR. FORVICTIMS OF TORTURE, TORTURED& DETAINED: SURVIVOR STORIES OFIMMIGRATION DETENTION (2015)
http://www.cvt.org/sites/cvt.arfiles/Report_TorturedAndDetained Nov2013.pdf

222] UTHERAN IMMIGRATION & REFUGEESERV. (LIRS) & WOMENG REFUGEECOMM&N (WRC),LOCKING UP

FAMILY VALUES: THE DETENTION OFIMMIGRANT FAMILIES (2007), http://lirs.org/wp
content/uploads/2012/05/RPTLOCKINGUPFAMILYVALUES2007.pdé THERAN IMMIGRATION & REFUGEESERV.
& WOMEN& REFUGEECOMMN, LOCKING UP FAMILY VALUES AGAIN (2014,
https://www.womensrefugeecommission.org/resources/documentld@86g-up-family-valuesagain
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international research has found ttinet unique vulnerabilities of children place them especially at
risk of health and development issues even if the detention is for short Fé&tibdscrucial that

the environment of the FRCs be normalized in order to continue to maintain the nomenal par
child relationship and to avoid destabilization of the family.

The factthatmothers and their children have suffered trauma in their home countries and often
have suffered additional abuse, sexual assandt victimization on their journey amplifiasd
exacerbates theegativeimpactof FRCdetention. For the overwhelming majority, the persecution
suffered by the child or adolescent has taken the form of violeaitber through physical

violence the child or adolescent suffered themselves or threxygosure to violence against close
family members and friendé? Even more significantly, a substantial body of psychological and
physiological research shows that childhood or adolescent exposure to trauma and/or violence
negatively impacts cognitive, sial, and biological developmefft Moreover, neurobiological

studies show that the impact of trauma on chil@dmain development is not just measured by
diagnoses of gsttraumatic stress disord@?TSD) or other psychiatric diagnoses; in fact, research
indicates that the physical development of the human brain is negatively impacted when a child or
adolescent faces maltreatment or violence, particularly when such traumatertory
continuing®*® The endogenous chemicals that stimulate the emotienéérs of the brain and the

fifight or flighto response have a counter effect on the frontal lobes, reducing activity in those
lobes, which are the most important brain areas regarding executive fuittionsssence, child
traumavictimsbbrain developmerand abilities will be developmentally behind children or
adolescents of the same age without such a history of trauma, and these difficulties will have long
lasting impacts. All of these difficulties are amplified for children in FRCs bganénuing

traumatic impact of detention.

Thus since the majority of théetaineesre children, special consideration of the best interests of
children should be taken in all aspects of care for this vulnerable gftBiudies have shown
negative physical and emotial symptoms among detained childf@and experts have concluded

243 |NTA. DETENTION COAL., CAPTURED CHILDHOOD 1,50 (2012, http://idcoalition.org/wp
content/uploads/2012/03/Captur€thildhood FINAL -June2012.pdf

244 seeKrista M. PerreiraPainful Passage: Traumatic Experiescand PosfTraumatic Stresémong Immigrant

Latino Adolescents antheir Primary Caregivers47 INT& MIGRATION REV. 976 (2013);see alsdJNHCR, WOMEN

ON THE RUN, supranote238 NATA CHILD TRAUMATIC STRESSNETWORK, UNACCOMPANIED MIGRANT CHILDREN
(2014),http://www.nctsn.org/sites/default/files/assets/pdfs/um_children.pdf

#5g5eege.g, J Cobb Scott, et al.A Quantitative MetaAnalysis of Neurocognitive Functioning in Posttraumatic Stress
Disorder, 141PsycH. BuLL. 105, 113(2015).

26 see, e.gVidankaVasilevski & Alan Tucker,Wide Ranging Cognitive Deficits in Adolescents Fuling Early Life
Maltreatment 30 NEUROPSYCHOLOGY239, 241(2016).

247 5ee, e.gJohnBest et al.Executive Functionsfter Age 5: Changes and Correlaté@ DEVELOPMENTAL REV.

180, 1878 (2009).

248 9UBCOMM. ON BESTINTERESTSOF THEINTERAGENCY WORKING GRP. ON UNACCOMPANIED & SEPARATED

CHILDREN, FRAMEWORK FORCONSIDERING THEBESTINTERESTS ORUNACCOMPANIEDCHILDREN 1,56 ( 2016) ( ATh
Framework developed by the Interagency Working Group seeks to ensure consideration of the best interests of
unaccompanied imigrant children . . . This Framework envisions consideration of the best interests of the child from
the moment the child is identified by federal official:
249 Ann Lorek et al, TheMental andPhysicalHealth Difficulties of Children Held Within a British Immigration
DetentionCenter: A Pilot Sudy, 33 CHILD ABUSE& NEGLECT573, R009; RachelKronick, CécileRousseau& Janet

Cleveland AsylumseekingChildren'sExperiences oDetention in Canada: Rualitative Sudy, 85 AMm. J.
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that even brief detention can cause psychological trauma and indugedongental health risks
for children®*° Given the potential to feaumatize children under the custody of the FRCs,
specialized precautions should be taken.

Medicaland mental health care delivered at the FRCs must comply with applicable state and
federal regulations and with ICE Family Residential Standards. In addition, the FRCs must adhere
to applicable sectionsf ICEG most recent version Berformance Based National Detention
Standards (PBNDS 2011) where these standards provide a higher level of care for the detainees.
All contractors that the ICE Health Service Corps enlists must adhere to the above standards. F
the recommendations outlingdthis Partthe Committee reviewed bofiets of standards, as well

as the best practices in the fields of medicine, mental health, victim servicésuandinformed
care.Where data and reports on the actual proviaimh staffing of the services were not provided

for ACFRC review, recommendations are based on best practices in thEdiethd.

recommendation reflects the most appropriate standard, and wHesmntilg Residential
Standardsind/or the PBNDS 2011standasde not aligned with best practices or nationally
recognized professional standsyrthey should be rewritten. (In addition, as ICE revises its
standards over time, it should always be the case that the FRCs follow whatever standard imposes
the highest lesl of care for detainees.)

Recommendation 61: ICE should update theFamily Residential Standards to include all of
the additional protections, medical treatment and opportunities for assisance included in
the PBNDS 2011, without shrinking any existind~amily Residential Standard requirements
In the many areasin which both the PBNDS2011and the Family Residential Standards are
inadequate and not aligned with current best practices in the medical, méad health, and
trauma fields, ICE should update loth sets of standards to include these best practices

A. Medical Assessment and Care

Medical screenings for certain medical conditions are fundamental in any basic medical service
system.The selection of medical screenings/testsuldbe directly related tage group, country

of origin and infectious disease exposuk detainees transferred to ICE custody who were
previously in held by Customs and Bordection(CBP) will have arrived at the FRC with
medical records transferred to ICE from CBP. Bottlizdand children may have received some
medical screening while in CBP custody. FRCs will need to include the medical or mental health
information received from CBP in the medical and mental health records created for the detainee at
the FRC. FRC medicand mental health staff will also need to review those medical records as
part of their assessment and screeningetdineeS8health care needs in the same manner as they
should review any medical records the detainee brought from their home countngdidil

records sent from CBP and copies of the medical records the detainee brought from their home
countryshouldbe included as part of the detain@ed FRC medical/mental health recard
Detaineeshouldbe providedull and completeopies oftheir recordsipon release anadedical

ORTHOPSYCHIATRY 287, 291 2015; SarahMares& JonJureidinj PsychiatricAssessment @hildren andFamilies
in ImmigrationDetention-Clinical, Administrativeand Ethical Issues28 AUSTL. & N.Z.J. oF PUB. HEALTH 520
(2009.

#05508r FORCMTY . RESEARCH ANDACTION, Policy Satement on théncarceration olundocumentedligrant
Families, 57 AM. J.COMMUNITY PsycHOL 255(2018.
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records should also be accessible to detainees and any medical providers or legal representatives
with properHIPAA release formshat detainees are to be provided full access teghostg their
stay in detention ahpostrelease.

1. Essential Health Care Screenings

There are several important sources that list what health care screenings should be offered to
detaineesThe U.S. Department of Health and Human Servi@éBlS) has published a chart of the
health screenirgythat are recommended for wonféhThe Centers for Disease Contasid
PreventionCDC) has published sexually transmitted disease (STD) and HIV screening
recommendation$>* The general detention standards PBNDS 2011 requirégtetentative
services spafic to women shall be offered for routine age appropriate screenings, to include
breast examinations, pap smear, STD testing and mammograms.

The current Family Residential &t#éard on Sexual Abuse and Assault Prevention and Intervention
statesfiProvision is made for testing for sexually transmitted diseasgskKlIV, gonorrhea,

hepatitis, and other diseases and counseling, as apprppfiatehis could, unfortunatelybe
interpretedo allow rather than require medical staff to off8D and HIV te8ng to sexual assault
victims; perhaps that is part of the reasons FRC medicalagtpffar to bauthorizing STQtesting

only for detainees whexhibit symptoms.

Recommendation6-2: All appropriate health screenings and tests shoulte offered to
detaineesfree of charge.This includes health screenings and testecommendedby the CDC
and HHS, as well asthe preventative health services requiredby PBNDS 2011; moredetail is
included in subsequentecommendations. To facilitate acces® all of the health screenings
listed below,|ICE and the FRCsshould either provide the screenings and testsr contract
with nearby federally qualified health centers and/or organizations that provide mobile
health screeningsConsent laws of the staten which the FRC is located should govern
patient consent, includingparental consent for testing children and adolescents.

Recommendation 63: All FRC detainees should receive medically indicated health
screenings and tests including any tests or screensmdicated by a thorough medical
history or other information provided by the detainee verbally or through documentation:

a) All women shouldbe offered breastexaminations, mammograms, pelvic
examinations, pap smears, blood pressure tests, cholesteests, and diabetes
screenings.

#1.S. DEPAT OFHEALTH AND HUMAN SERVICES OFFICE OFWOMENGS HEALTH, Screening Tests for Wom¢2013),
http://www.womenshealth.gov/publications/euuiblications/screenintgstsfor-women.pdf

%52 CENTERS FORDISEASECONTROL AND PREVENTION, STD & HIV Screenig Recommendatior{8016),
http://www.cdc.gov/std/prevention/screeningreccs.htm

253.S.IMMIGRATION AND CUSTOMSENFORCEMENT, 2011ICE PERFORMANCEBASED NATIONAL DETENTION
STANDARDS (2012) https://www.ice.gov/doclib/detentiestandards/2011/pbnds2011.féreinafteBNDS 2011},
at 306.

254J.S.IMMIGRATION AND CUSTOMSENFORCEMENT, FAMILY RESIDENTIAL STANDARD 2.7,SEXUAL ABUSE AND
ASSAULT PREVENTION AND INTERVENTION 7, https://www.ice.gov/doclib/dro/family

residential/pdf/rs _sexual assault prei@amintervention.pdf
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b) Womenage fifty or older, should receivebone mineral density tests and colorectal
cancer screening

c) Adults and adolescents over age 13 should be offer&@ D testing, including for
Chlamydia, Gonorrhea, Syphilis, Hepatitis B, Hepatitis C, Human Papillomavirus
(HPV), Trichomonas?*°and HIV.

d) Medical screening tests should be administered to eaellult and child detainee based
on the infectious diseasesndemc in their country of origin or in countries through
which they may ha\e travelled en route to the U.SThe World Health Organization
(WHO)#*° provides up-to-date information on relevant infectious diseasethat are
endemic internationally.

Recommendation 64: FRC medical providers should continue to offer pegnancy testso
every female of childbearing age who is nely detained atan FRC. In addition, all requests
for a pregnancy test during the period of detention should bpromptly granted. Vaccines
related to pregnancy should be offered pursuant to CDC guidelines arall states recognize
adolescents right to consent for sexuality care includinigws governing ageof consent of
adolescents for pregnancy and STD testing. Additional screening for pregnantomen,
including for anemia, gestational diabetes, Rh incompatibility, urinary tract infection, and
cystic fibrosis should be provided?®’ Pregnant women should always be offered lead
protection or alternatives to xray screenings ICE should comply with its recentMemo on
the Identification of Pregnant DetaineeS® and with guidelines laid out in thePBNDS 2011
for womenés health including with respect toaccess to abortionand should consider release.
If detention continues ICE should ensure timely referralfor appropriate pre-natal and
medical care reporting of detention toICE Headquarters and continued review of the need
to detain.

Recommendation 65: Every potentially sexually activedetainee (male or female), including
any detaineewho requests testingand any detainee whanay have been sexually assaulted
either during detention or prior to detention i whether or not the assault took place in the
U.S. T should be offered tests for sexually transmitted diseases (STDs), including HIV
Testing should be €fered whether or not the detainee has a history of symptoms, pursuant to

255 CENTERS FORDISEASECONTROL AND PREVENTION, Screening Recommendations and Considerations Referenced in
the Treatment Guidelines and Original Sourdetp//www.cdc.gov/std/tg2015/screeningcommendations.htm
(testingfor Trichomonas is needed for detainees because of the nature of the detention setting and because of the high
numbers of detainees who have experience and fled sexual assault in their home countries or have suffered sexual
assault in route to thd.S.).

256 Common Infectious Diseases WorldwithOPLEASE http://www.infoplease.com/ipa/A0903696.html

%73seeHow is Cystic Fibrosis DiagnosedRATA. INSTITUTES OFHEALTH, NAT& HEART, LUNG, AND BLOOD

INSTITUTE, https://www.nhlbi.nih.gov/health/healtiopics/topics/cf/diagnosis

%8 Thomas Homanl).S. Immigration & Customs EnforcemeMemo: Identification and Monitoring dfregnant
DetaineeqAug. 15, 2016),
https://www.ice.gov/sites/default/files/documents/Document/2016/11032.2_IdentifiRdivtoringPregnantDetainee

s.pdf
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guidelines of the CDC for sexually assaulted women in order to identify, prevent, and treat
STDs?*®

Recommendation 66: ICE should amend he Family Residential Standards taconform with
Recommendations 6L through 6-4 and to meet the CDCs guidelines for testingof sexual
assault victims.

Recommendation 67: All FRCs should offer all medical screenings and tests using a trauma
informed approach that recognizes that some exams, likeap smears, can reraumatize
victims of sexual assaultMedical screenings/testshould be conducted as a multpart
process. An educational video should be developed in English, Spanish, and other primary
languages spoken by detainees that describesettesting and screening offeredand explains
that there is no costhow the testing is useful tadult detainees and their children, and the
screening and testing procesd.he video should additionally explain that detainees will be
informed of test resultsin a timely manner and provided with copies of the test results to
take with them when they are released from detentiorFinally, the video shouldinform
detaineesthat they may choose not to have certain tests (e.g., pap smears) or can ask medical
personrel to stop at any point during the screening/testing ithey wish. For detainees whalo
not understanda languageused in the video, qualified interpretive services should be
provided.

Recommendation 68: ICE should update theFamily Residential Standardsto include the
following PBNDS 201 %8s requirementsrelating to follow-up to sexual assault®

a) fnProphylactic treatment, emergency contraception and followup examinations for
sexually transmitted diseases shall be offered to all victims, as appropriabe.
b) AFollowing a physical examination, a mentahealth professional shall evaluate the
need for crisis intervention counseling and longerm follow-up.o0
The detaineehas the right to refusetreatment, counseling and follow-up if she iscompetent
unlessfailure to receive such serviceposes anmminent danger tothe detaineeor others.

2. Medical Screenings for Children

The Family Residential Standards require every child in the FRCs to have a health assessment and
physical exam done in the first 24 hours atFREC 2%* Staff at both Dilley and Karnes indicated

during the ACFRC visgithat children are given a physicalaen by a nurse, tested for tuberculosis
(usingaPPD test) and screened by measuring blood pressure, vaidhittal signs.For children

without eisting immunization records, and for children behind on their immunizations according

to the records they brought from their home country, immunizations should be provided to protect
the child and the genenpbpulation according to the ag@propriate reommendations of the

Centers foDisease Control and Preventith.

259CENTERSFOR DISEASECONTROL AND PREVENTION, Sexual Assault and Abuse and STDs
http://www.cdc.gov/std/tg2015/sexuassault.htm

20pBNDS 2011supranote253 at 160.

21 FAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at 2.

252 hitp://www.cdc.gov/vaccines/schedules/hcp/imz/chittblescent.html
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Recommendation 69: In order to provide appropriate health care to each childdetainee a
standardized screening and physical examination should be conducted to asdesschildés
physical health based on medical standardslhis examination should include a history taken
from the childé parent, including any chronic illnesses omedications taken by the child;a
review of any medical records or medicinghe detainee has brought fromhis or her home
country, and a review of any medical records created for the detainee Iyustoms and
Border Protection (CBP). The FRC pediatrician should reviewthe childé immunization
recordsif the family brought copies wth them from their home country; childr en without
existing immunization records, and children behind on their immunizations according to
their records, should receiveage-appropriate immunizations recommendedby the Centers
for Disease Control and Prevention.

Recommendation 610: All child detaineesshould be tested for tuberculosisPPD should
generally beused for children younger than 5 years old and IGRAIlfterferon -Gamma
Release Assaydpr children 5 years and older.However, IGRA is preferred for children
under 5 years old who have &istory of BCG vaccine (as well as those with inconsistent
follow-up), which coversthe majority of children in family detention .2

3. Children& Health Care

Preventative care anealth promotion are hallmarks of health care for childfé® American
Academyof PediatricBright FuturesGuideline$® providethe recognized standafuor
preventive care for children. Ti@mily Residential Standard dedical Caré® closely follows
the Bright Futures Guidelineslowever, on the issue of the immediate needs &fdiddren, the
only references in thetandard isn the sectiorabout sick all.?*® This section provideno specific
directionwith respect tasick children and thegeneralproceduret outlinesis problematic,
because it offers name frame foreither triage otreatmentThe PBNDS 2011extis slightly
better, stating that detainees c¢eely request hdéh care services,and requiringriage within
24 hours, andhatmedical personnel be contacted immediately for urgent situations.

Parentsand children should not have to waéthoursfor treatmenteind should not have wait for
their health care nesdo becomeurgent to receivguickerattention and treatment.

Recommendation 611: Medical servicesby a licensed professionashould be avalable 24
hours per day, 7 days per week.

Recommendation 612 The Family Residential Standards should be updated to include the
provisions for Sick Call and Emergency Medical Servicesral First Aid from the PBNDS
2011, modified to requireresponse within two hours by a licensed medical professional to
requests by parents for teatment of sick children. This twehour triage response is in

%3BCG vaccine rates are &% for Guatemala, El Salvador, Honduras, and Me8e@WORLD HEALTH
ORGANIZATION, VACCINE-PREVENTABLE DISEASES MONITORING SYSTEM 2016GLOBAL SUMMARY ,
http://apps.who.int/immunization_monitoring/globalsummary

%64 AM. ACAD. OF PEDIATRICS, BRIGHT FUTURES Recommendations for Preventive Pediatric Health Gaae. 2016),
https://www.aap.org/ens/Documents/periodicity schedule.pdf

#°SeeFAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at 2.

258 FAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at17-18.
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addition to the requirements in the PBNDS 20110 needs for emergency medical services
and first aid.

4. Parents Accompanyng Children NeedingHospital Care or Mental Health
Residential Treatment

Current Family Residential Standards do not address the ability of a parent to accaropéahy
when offsite health care or mental health care in a hospital or other facility is n€bded.
American Academy of Pediatrics recommends that parents not only accompany children to the
hospital but remain with them during their hospital stay as a besiceréximprove health
outcomes and involve families in medical decision makihgamily presence during health care
procedures decreases anxiety for the child and the parents.

ICE does recognize the fundamental rights of parents to make decisions cuntterrcare,

custody and control of their minor children without regard to the d@gildtizenship as provided

for and limited by applicable la?’® But the Family Residential Standardts not specify if the
FRCNon-Medical Emergency Trip Request and Apmts process can be used to allow parents to
accompany their children for medical treatment that takes place outsiER@@&his process

could be used for parents to accompany their children to offsite medical or mental health care.

Whether children aralone or with a parenthe use of shackles agstraintsshould be avoidefibr
both parent and childuring medical visits, hospitalizatienand associated transp@hackles and
other similar restraints cause additional stress, and interfere witlkahdatmenand recovery

Recommendation 613: Parentsshould be allowed to accompany their child to a hospital or
to another health facility and remain with the child for medical services that are provided
outside theFRC.

Recommendation 614: If a child is placed in amental healthtreatment facility, parents
should be given ready access to visit the facility to see their child and meet with the mental
health providers as needed.

Recommendation 615: Children and their accompanying parentsshould not be shackled
during transport to hospitals and other health facilitiesor during treatment or resulting
stays

Recommendation 616: When a detaineds family member is provided medical or mental

health care, ICE and the FRCsshould provide information and support to the detaineein
order to communicate what is happening and t@void further traumatization. The family
should be immediately reunited uporthe patientés release from medical care

%7 CoMM. ON HOSPITAL CARE AND INST. FORPATIENT AND FAMILY -CENTERED CARE., Patient and Family Centered
Care and the PRERIAFEMATRCS304(2018)0s Rol e
http://pediatrics.aappublicationsgécontent/pediatrics/129/2/394.full.pdf

#81.S. Immigration and Customs Enforcemdtacilitating Parental Interests in the Course of Civil Immigratio?
(Directive 11064.1Aug. 23, 201 itps://www.ice.gov/doclib/detentien

reform/pdf/parental_interest directive_signed.pdf
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Recommendation 617: When medical or mental health needs requi separation of a
detainee parent from a child for over 72 hours, ICE should consider the best interests of the
child and should proceed under the policy developed pursuant to Recommendatioflg.

5. Communicable Screening forthe Zika Virus

The CDC issuesugdelines for screening for communicable diseases that are continually updated
to reflect new and emerging diseases globdlhe FRCs seem to lsereening foZika according
to best practices set out by the CDC guidelfgs.

Recommendation 618: All FRCs should continue to screen forZika in accordance with best
practices set out by current CDC guidelines. The FRCshould keep abreast of CDC
guidelines in terms of screening for communicable diseases applicable to detaindas/
pregnant female who tests psitive for Zika should be provided with appropriate counseling
and any relatedfollow-up services.

6. Sexual Assault, Domesti®/iolence,and Human Trafficking Screenings

ICE and the FRCsoutinely screen women and children for sexual assault and child thiatise

occurred in detention, but do not routinely screen for victimization that occurred outside of
detention. Specificallypone of the FRCs asereening for domestic violence, sexual assault, and

child abuse that occurred prior to detentiSach screenig should begpart of anymedical and

mental health examinations conducted by FRC dtiffS and the CDC include screening for

domestic and sexual violence among the standard recommended best practices and services offered
to all women in health care setys?’°HHS has developed a recommended screening tool for
healthcare providers to use to screen patients for human trafffckifige most commonly used
guestionnaire to screen for sexual assault in health care settings was developed by the CDC and
can be usgfor both adults and minors above the age ofB8lowthe age of 13, a minor is

considered a child and childi@rscreening processsisould be usetf? The Substance Abuse

and Mental Health Services Administration (SAMHSA) recommends an approachenisgre

that uses universal precautions that take into account the fact that someone who may have
experienced violence will need help, support, and a screening process that accounts for and allows
the traumavictim to understand the purpose of the screening and consent to the schaéreng.
conducting screening for trauma the SAMHSA recommended approach usestagvpoocess,

9 Centers for Disease Control and Prevention, Clinical Guidance for Healthcare Providers Caring for Pregnant
Women 1 (Aug. 162016),http://www.cdc.gov/zika/hgroviders/pregnantvoman.html

270 CENTERS FORDISEASECONTROL AND PREVENTION, NATA. CTR. FORINJURY PREVENTION AND CONTROL, INTIMATE
PARTNER VIOLENCE AND SEXUAL VIOLENCE VICTIMIZATION ASSESSMENTINSTRUMENTS FORUSE INHEALTHCARE
SETTINGS(Kathleen C. Basile, Marci F. Hertz, & Sudie E. Back, e230,7),
http://www.cdc.gov/violenceprevention/pdf/ipv/ipvandsvscreeninglpetfeinafted NTIMATE PARTNER VIOLENCE];

see alsoPreventative Care Benefits for WomelEALTHCARE.GOV, https://www.healthare.gov/preventiveare

women

271.S. DEPOr OFHEALTH AND HUMAN SERVICES RESOURCES SCREENING TOOL FORVICTIMS OF HUMAN

TRAFFICKING,

http://www.acf.hhs.gov/sites/default/files/orr/screening_guestions_to _assess whether _a_person_is_a_trafficking_victi
m_0.pdf[hereinaftetSCREENINGTOOL].

%72 Jane Leserman, et al., Sexual and Physical Abuse History Questionnaire,
http://www.karger.com/ProdukteDB/katalogteile/isbn3_8055/ 98/ 53/suppmzdPAHQ.pdf

122


http://www.cdc.gov/zika/hc-providers/pregnant-woman.html
http://www.cdc.gov/violenceprevention/pdf/ipv/ipvandsvscreening.pdf
https://www.healthcare.gov/preventive-care-women
https://www.healthcare.gov/preventive-care-women
http://www.acf.hhs.gov/sites/default/files/orr/screening_questions_to_assess_whether_a_person_is_a_trafficking_victim_0.pdf
http://www.acf.hhs.gov/sites/default/files/orr/screening_questions_to_assess_whether_a_person_is_a_trafficking_victim_0.pdf
http://www.karger.com/ProdukteDB/katalogteile/isbn3_8055/_98/_53/suppmat/p41-SPAHQ.pdf

which first identifies patients who have experienced trauma in the past and secoed @ctise
symptoms the patient is experiencing related to the tralina.

The American Academy of Pediatrics suggests to begin screening children over the age 6f three.
ICE detention facilities should utilize distinct sexual assault screening procesadalfsrand for
minors.Even thoughia]dolescents and young adults have the highest ratexoél assault of

any age group?’® children are much less likely to come forward about incidents of violence. The
American Academy of Child and Adolescent Psyafiianhd American Professional Society on the
Abuse of Children have published a questionnaire and guidelines that can be used for screening
practices’’® The Department of JustiéeOffice on Violence Against Women funded Teen Dating
Violence Technical Assiahce Center has issued recommendations for conducting sexual and
domestic violence screenings for teen victfifs.

The PBNDS 2011 requires that tiiédl detainees shall receive medical and mental health
screenings, interventions and treatments for gebasrd abuse and/or violence, including sexual
assault and domestic violeni®é® PBNDS 2011 requires that if the initial medical intake screening
indicates recent sexual assault or violence, then an initial health appraisal shall be completed
within 24 hours.® Additionally, the PBNDS 2011 recognizes that victims have both medical and
mental health consequences of gerttiesed violencé®

Recommendation 619: FRCs should conduct an initial medical intake screening for sexual
assault, domestic violence, childbuse, human trafficking, and gendetbased abuse as part of
the initial required medical and mental health screenings of all detainees over the age of
three using a separateform for each detainee, adult and child®®*

Recommendation 620: The tools © be usd by FRCs for screeningshould be selected from
the following list:

a) For domestic violenceand/or sexual assaultICE should use:

23.S.DEPSr OFHEALTH AND HUMAN SERVICES CTR. FOR SUBSTANCE ABUSE TREATMENT, SMA 14-4816, TRAUMA

INFORMED CARE IN BEHAVIORAL HEALTH SERVICES92 (2014),http://store.samhsa.gov/shin/content//SMA14
4816/SMA144816.pdf

2*Nancy Kellogg, et alThe Evaluation of Sexual Abuse in Childr&h6PEDIATRICS 506 (2005),
http://pediatrics.aappublications.org/content/116/2/506

275 Miriam Kaufman, Care of Adolescent Sexual Assauitttivh American Academy of Pediatrics Committee on
Adolescencgel22 PEDIATRICS 462-470 (2008),

http://pediatrics.aappublications.org/content/pediatrics/122/2/46@dtl

?"%Kellogg, & al., supranote274.

2" Mitru Ciarlante, A Development Approach to Working With Teéhsne 2008),
http://www.breakthecycle.org/sites/default/files/A Development Approach to Working with Teen Victims.pdf

2’8pBNDS 2011supranote253 at280

*%d. at305.

#9d.at117.1 n the context of sexual assault, the PBNDS 2011
have feelings of embarrassment, anger, guilt, paejgression and fear several months or even years after the attack.
Other common reactions include loss of appetite, nausea or stomach aches, headaches, loss of memory and/or trouble
concentrating, and changes in sleep patterns. o

#lKellogg, & al., supranote 274
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I.  one of the assessment instraentslisted by the CDC inIntimate Partner
Violence and Sexual Violence Victimization Assessmiastruments for Use in
Healthcare Settings

ii.  screening tools developed by the National Health Resource Center on Domestic

Violence *®% or
iii.  tools developed by Kaiser Permanenés Family Violence Prevention

Program.”*http://www.cdc.gov/violenceprevention/pdf/ipv/ipvandsvscreening.pdf

b) For human trafficking, ICE should use theHHS Screening Tool for Victims of Human
Trafficking .23

c) For trauma victims, ICE should use tools developetly the National Technical
Assistance Center on Trauma Infomed Care (NCTIC); these includebut are not
limited to training videos on medical interviews of trauma victims.

Recommendation 621: If the initial medical/mental health intake indicates that a detainee
has suffered sexual assault, domestic violence, child aleusiuman trafficking, or gender
based abusean initial health/mental health appraisalshould be completed within24 hours
regardless of when the victimization occurredThat appraisal should comply with the
following:

a) All screening and appraisalfor sexual assault, domestic violence child abuse, human
trafficking, and/or gender-based abusehould be conducted in a private, safe
environment.

b) Mothers should be screenethppraisedseparately and without their children present.
Mother should be offered the opportunity to have their children within their line of
sight, in a nearby room, or to place the child in childcaré whichever the mother
prefers.

c) Information on genderbased violence an@buse obtained during screeningshould
be both noted in a detaineé medical records and provided to the victinds current
and future attorneys in a manner that is HIPAA compliant and provides swift access
to the screening results.

d) ICE/FRC staff should nat infer, assume, concludegr note in medical or immigration
records, that, becausea detainee failed to seHdentify during screeningas a victim of
violence, abuse, or trauma, the detainee is not a traumactim.

e) To ensure that detainee victims are corgcted with proper continued treatment and
services, ICE/FRC staff should providedentified victims with information about
their rights as crime victims, existing servicesstatewide andnationwide, and sdety
planning for post-release.

22 hitps://www. futureswithoutviolence.org/health/natiohaklthresourcecenteron-domestieviolenceNational
Health Resource Center on Domestic Violetg,URESWITHOUT VIOLENCE (2016),
https://www.futureswithoutviolence.org/health/natichahlthresourcecenteron-domestieviolence

283 Family Violence PreventiofS AISER PERMANENTE,
https://share.kaiserpermanente.org/category/fvpp/?kp_shortcut_referrer=kp.org/domesticviolence
2B4SCREENINGTOOL, supranote271
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7. Prison Rape Eliminaion Act Implementation

When sexual assault occunsdetention the response required by the Family Residential
Standard®®is substantially inferior to the response required by the PBNDS%0The latter
aligns more closely with the requirements of the DHS Prison Rape EliminatidRRER)
regulation.In the PBNDS 2011, most sections of the existing Family Residential Standards
language were updated and strengthened and many new requirements werExatholgles
include:

1 Adopting afizero tolerance policy
1 Mandating that sexual assault forensic examination and evidence gathering be conducted
by external independent and qualified health care personnel
1 Providing a @tailed description of sexual assauthich covers threats, intimidation to
coerce sexual acts, and sexual harassment
1 Mandating staff training on vulnerable populations, sexual assault definitions, sexual
harassment, prohibitions on retaliation, requirements for maintaining privacy of reports and
victims, andfhow to ensure that evidence is not destroyed
Privacy and disclosure limitations protections
Removing staff suspects from duties that require detainee contact
Requiring disciplinary sanctions for staff, including termination
Encouragingletainees to report sexual assault and abuse observed with guarantee of no
punishment for reporting, no retaliation, no impact on detafnesigration case
Notifying ICE/ERO immediately of any sexual assault/abuse reports
Mandating posting of DHS produtg@osters on sexual assault awareness and hotline
Maintaining/attemptingo maintaina Memorandum of Understanding with community
based organizations with expertise serwimagims of sexual assault
Mandating that the FRC arrange forensic medical exams
Requiring that victim&future safety, medical, mental heal#md legal needs are addressed

= =4 -4 -9

= =4 =4

1
1
DHSGs Prison Rape Elimination Act (PREA) rule confirms and strengthens these requiréthents.

Recommendation 622: ICE and the FRCs should come intofull compliance with the DHS
PREA regulation andthe PBNDS 201#s Sexual Abuse and Assault Prevention and
Intervention Section requirements the Family Residential Standard isnsufficient.

Recommendation 623: FRCs should contract with a nationally accredited organizaton in
the community that provides a coordinated community response to sexual violence, such as

285 FAMILY RESIDENTIAL STANDARDS: SEXUAL ABUSE ANDASSAULT PREVENTION AND INTERVENTION, supranote
254,

6 pBNDS 2011supranote253 at150-77, 306

*’See6 C.F.R. Part 115.
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Sexual Assault Response Teams (SARTS) or Sexual Assault Response and Resource Teams
(SARRTS) for forensic evidence collection, treatment and suppoft®

Recommendhtion 6-24: FRCs should transport recent victims of sexual assault to the
contracted community-based program whether or not the recent sexual assault occurred in
the FRC. Victims should not be required to have their children accompany them but should
havethat option if they are anxious about separation. Ifa child remains at the FRC while the
mother is takes to the programthe child should be left with qualified childcare staff or with
another parent of the motheis choice.The contracted programsshould include victim
advocate involvement and informed choice anehould have standards for victimcentered
sexual assault evidence collection that meet or exceed the following standards:

a) U.S. Department of Justice, Office on Violence Against Women, National Raxol for
Sexual Assault Medical Forensic ExaminationsAdults/Adolescents?®® and alll
updates.

b) U.S. Department of Justice, Office on Violence Against Women, National Protocol for

Sexual Assault Medical Forensic ExaminationsPediatric, >*° and all updates

8. Communication of Medical Saeeningand Test Results

How medicalscreening and tes¢suls are communicated to a detainee has important health and
safetyconsequencesSomedetaineedled theirhome country due ttheir own ortheir childs rape,
and otlers were rapeduring travel (either abroad or in theS). A detaineemay first learn

through tests administered at the FRC that:

1 She is pregnant due to the rape;

1 She has contracted an STD or is HIV positive;

91 Her daughter is pregnant or has contracte&&D or is HIV positive; or
1 Her son has contractesh STD or is HIV positive

Mechanisms need to be implemented to ensure that information about test results are
communicated to detaingdmth while in detention angostreleasein a manner that is

confidential, safeand securgtaking account afafety issues thabayarise if husbandsnothers,
fathers, or other family members learn about the pregnancy or STD test results. Delivery of test
resultsshould occur ira culturallycompetent way?"

288 geeNational Sexual Violence Resource CenSaxual Assault Response Team Development: A Guide for Victim
Service Provider§2011),http://www.nsvrc.org/ses/default/files/Publications NSVRC_Guide SART
Development.pdfEnd Violence Against Women InternationBgst Practices: SARRTSs
http://www.evawintl.org/PAGEID7/Bed®ractica/Resources/SARRTs

289.S. DEPAr OF JUSTICE, OFFICE ONVIOLENCE AGAINST WOMEN, A NATIONAL PROTOCOL FORSEXUAL ABUSE
MEDICAL FORENSICEXAMINATIONS : ADULTS/ADOLESCENTS(2d ed2013),
https://wwwncjrs.gov/pdffiles1/ovw/241908df.

2901y.S. DEPSr OF JUSTICE, OFFICE ONVIOLENCE AGAINST WOMEN, A NATIONAL PROTOCOL FORSEXUAL ABUSE
MEDICAL FORENSICEXAMINATIONS : PEDIATRIC (2016) https://www.justice.gov/ovw/file/846856/download
21 5eeU.S.DEPAT OF HEALTH AND HUMAN SERVICES OFFICE OFMINORITY HEALTH, WHAT IS CULTURAL
COMPETENCY, http://www.cdc.gov/nchhstp/socialdeterminants/docs/what_is_cultural_competency.pdf
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FRCdetaineeshould receive the same care andcernwith respecto the delivery of
information about results of medical/mental health testing as they wrpé&tiencef they were
receiving care fronprivate or publigrovidersin thecommunity That includes appropriate
language access practicés: patients who have limited English proficienayformation about
test result findings is provided a languagé¢he patienunderstandsvell (ideally her primary

language

In addition, pivacy for adolescents (under 18) is important, particularly with respect 4@ ksezd
health carePursuant to state lawgolescents themselvelsouldconsent to health care related to
sexual activity, including the treatment of sexually transmittégttions, prenatal care, and
contraceptive serviceg?

Recommendation 625: The results of medical and mental health screenings and testsould
be delivered to detainees i sensitive andHIPAA compliant manner. Specifically:

a) Resultsshould be deliveredto detainees in a confidential location, outside of the
presence of the detaine@shildren, in a language the detainee understandsell
(ideally her primary language), and with the appropriate involvement of mental
health professionals at the FRC.

b) Information about pregnancy or test results that are positive for an STD or other
disease or mental health conditiorshould be delivered in aculturally competent
manner as defined by the CDE® and should involve staff with expertise intrauma-
informed care. Adolescens under 18 should receive information independent of their
parent.

c) Mechanismsshould be implemented to ensure that information about test results are
communicated to former detainees in a manner that is confidential, safe, and secure,
and in compliancewith HIPAA.

d) In the case of victims of sexual assault and/or abuse perpetrated at the FRCs, victims
should receive information about test results from the samexternal independent and
gualified health care personnel who performed the tésg or screening

9. Dental Health

Oral health is essential to general health and-laestg. The link between general health and
sociceconomic status is well established. Poor oral health is not only asseidit@dor socie
economic status but alsath deprivation. In both high and lower income countries, low socio
economic status is significantly associated with increased oral cancer risRDTheeports that
more than 40% of children hategh decay by the time they reach kindergartearentshoud
accordingly be taugtstrategies to prevent teeth decay in young children.

Recommendation 626: Adult and child FRC detainees should receive appropriate dental
screening and care:

292 pviva L. Katz, Sally A. Webb (Committee on Bioethickjformed Consent in DecisieMaking in Pediatric

Practice 138PEDIATRICS (2016, http://pediatrics.aappublications.org/content/pediatrics/early/2016/07/21/peds.2016
1485.full.pdf

293CENTERS FORDISEASECONTROL AND PREVENTION, NCHHSTP Social Determinants idealth (Mar. 21, 2014),
http://www.cdc.gov/nchhstp/socialdeterminants/definitions.html
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a) A dental examinationshould be conductedof each adult and child as partof the
FRCsbgeneral health examinationat intake.

b) For adults, dental careshould adhere to the standards promulgated by the CD&*
and the American Dental Associatiorf®

c) For children, dental care for children should adhere to standards promulgated by the
American Academy of Pediatric Dentistry%

10. Pharmaceutical Management

Healthcare organizatiamhavepolicies and procedurdlsatdeterminehow pharmaceuticals are
managed. This includesfarmulary, prescription practices, storage, and controlled sulestanc

FRC pharmaceutical management is currently subject to the applicable Family Residential
Standard3®’ which are much less specific and much less-arelfted than the PBNDS 201

The PBNDS 2011 contains requirements regarding medications to be usedtfoent of specific
diseases andhriousnational guidelines-or example,ite PBNDS 2011 requires that TB must be
treated medically following the guidelines set by the American Thoracic Society and the CDC and
all medications currently approved for tie@&nt of HIV/AIDS by the Food and Drug

Administration must be available to detainé®s.

Recommendation 627: Policies and procedures for pharmaceutical managemershould
comply with national accreditation, such as JCHAO or NCQA, state lawsand licensure
standards The Family Residential Standards shoulde updated to include each of the
requirements in the PBNDS 2011to cover pharmaceutical management and medication
requirements imposed bynational accreditation surveyors such as JCH® or NCQA; and to
ensure continuing compliance vth relevant State standards.

11.Care of PregnantWomen

In a memorandum to ICE Field Officers issued in August 2016, ICE explicitly states that if a
pregnant detainee is not subject to mandatory detention oritdeshgr parole following a

positive credible feainterview, she will be released unless the Field Office Director determines
that there are extraordinary circumstant€3he ACFRC agreethat pregnant women shoulot

be detained in the FRCEhis policyis consistent with the information provided by ICE.

294 CENTERS FORDISEASECONTROL AND PREVENTION, Oral Health(Oct. 8, 2015)
http://www.cdc.gov/oralhealth/basics/index.html

29 Am. DENTAL ASSIN (ADA) , Dental Standardshttp://www.ada.org/en/sciee-research/dentatandards/

29 Am. ACAD. OF PEDIATRIC DENTISTRY, 20152016 Definitions, Oral Health Policies, and Clinical Practice
Guidelineshttp://www.aapd.org/policies/

297 SeeFAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at10-11.

2% SeePBNDS 201]1supranote253 at279, 281, 283, 284, 2898, 29596.

299d. at283-85.

30y.s. Immigration and Customs Enforcement Memorandum from Thomas Hddeanification and Monitoring of
Pregnant DetaineefAug. 15, 2016,
https://www.ice.gov/sites/default/files/documents/Document/2016/11032.2_ldentificationMonitoringPregnantDetainee

s.pdf

128


http://www.cdc.gov/oralhealth/basics/index.html
http://www.ada.org/en/science-research/dental-standards/
http://www.aapd.org/policies/
https://www.ice.gov/sites/default/files/documents/Document/2016/11032.2_IdentificationMonitoringPregnantDetainees.pdf
https://www.ice.gov/sites/default/files/documents/Document/2016/11032.2_IdentificationMonitoringPregnantDetainees.pdf

Of course while a woman is in detention, she may become pregnant or find out that she is
pregnant. In that case, she needs immediate counseling and access to the full range of reproductive
health care gpns.

Recommendation 628: Barring extraordinary circumstances, no pregnantwoman or her
children should be detained in an FRC

Recommendation 629: A detainee who is pregnant should be informed in a balanced
manner by medical staff of all optionsi including raising the child herself, placing the child

up for adoption, and terminating the pregnancyi and the relevant risks of each optiori**
Discussim of options should proceed with cultural awareness and sensitivity. An unwanted
pregnancy always requires responsive and expeditious cafregnancy termination is
generaly to be performed as safely and as early in pregnancy as possible. ICE and FRC btaf
should be required to swiftly facilitate access to whatever option each woman chooses,
including emergency contraception if medically appropriate and other pregnancy

termination methods. Termination of pregnancy should not depend on whether or not the
specific procedure is available on site. Each woman witlecide what option to choose
depending on her unique circumstances and preferences; this decision is to be made without
undue interference by outside bodies, including governmental bodies.

12.Emergency Medical Services and Procedures

Every healtrcareorganizatiorshouldhave and comply with standards for providing emergency
medical servicesAccording to the Family Residential StandafRC staff should béditrained at
least annually to respond to mealiemergencie&®® The ACFRC was unable to verify during the
FRC site visits that this standard was nirebther respectshé Family Residential Standards are
significantly less detailed than the PBNDS 26%1.

Recommendation 630: ICE should amend he Fanily Residential Standards to includethe
PBNDS 2011 provisions relating to emergency medical services, and additional provisions
required for national accreditation surveys FRC medical emergency policies, procedures,
services and training should comply with national accreditation organization requirements
state laws and licensure standards.

Recommendation 631 In the case of the deteriorating physical or mental health of a
detainee FRCsshould consider the possibility of release into the care of @ationally
accreditedhospital to stabilizethe patient, followed by releaseto the community. Other
possible options could be intensive otgatient care and utilization of stable housing services,
depending on the needs of thdetainee.In the event of hepitalization, when discharged the
residentshould be discharged to the community and provided witlthe same services,
referrals, and legal rights information received had the individual been discharged directly
from the FRC.

301 Am. College of Obstetricians and Gynemgists, College Statement of Policy: Abortion Policy (No. 2014),
https://www.acog.org/media/Statementsf-Policy/Public/sop069.pdf?dmc=1&ts8260921T1319339411

%02 5eeFAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at15-19.

33 pBNDS 2011supranote253 at278, 282, 286, 29295, 306
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SeePart 6.B.2 foradditionalrecommendationsegardingdeteriorating mental health conditions.

13. Accreditation and Compliance with Joint Commission on the Accreditation of
Health Care Organizations(JCAHO) Standards

In order to provide thésafest, highest qualitpest value healthace across all settinge>* health
organizations adopt certain heattrestandards; in most instances a heedtteorganization will

request that a national heatthreaccreditation organization conduct an accreditation review as a
strategy to assutée general public of its healtdarestandards. There are multiple facets to a

review or survey conducted by such an organization. These include but are not limited to patient
rights and education, infection control strategies, medication managemeettmewf medical

errors, emergency preparedness, quality improvement and assurance strategies, and verification of
the qualifications and competence of professional staff.

Among the Joint Commission on the Accreditation of Health Care Organiz&licA$10)

Standards are the Ambulatory Care Standards and Behavioral Health Standards. The Family
Residential Standards require compliance with JCAHO standactlsding standards of hygiene

for environmental health condition® The Family Residential Standaralso state that at FRCs
fiThehealth care program and the medical facilities shall be under the direction of a health services
administrator (HSA) and shall be accredited and maintain compliance with the standards of the
Joint Commission on the Accreditati of Health Care Organizations (JCAHSY® Finally the

Family Residential Standards state ffiédl health care staff shall have valid professional licenses
and/or certifications. DIHS shall be consulted to determine the appropriate credentials
requiremets for health care providers. Medical personnel credentialing and verification shall
comply with the standards established by JCA{O.

Another national healtbare accreditation standard is the National Committee for Quality
Assurance (NCQA), which coulae an option for the FR&E. Although best practices in the

medical field and compliance with JCAHO require conducting accreditation surveys and require
that such surveys be conductada regular basishe Committee was unable to obtain information
from ICE about the extent to which such surveys are being conducted at FRCs.

As explained abovdsRCs are required to folloRBNDS 201where the PBNDS 2011 provides

more detailed guidance than the Family Residential Standards. The PBNDS 2011 requires that
AAIl health care staff must be verifiably licensed, certified, credentialed, and/or registered in
compliance with application state and federal requirements. Copies of documents must be
maintained on site and readily available for revég® With regard to adnmiistration of theFRCS
medical department®BNDS2011requires that the Health Services Administrator for every FRC
do the following: convene quarterly meetings with medical staff to account for the effectiveness of

304 Joint Commissionyision Statementttp://www.jointcommission.org/mobile/about_us.aspx
395 U.S.IMMIGRATION AND CUSTOMSENFORCEMENT, FAMILY RESIDENTIAL STANDARDS 1.2, ENVIRONMENTAL
HEALTH AND SAFETY 18, https://www.ice.gov/doclib/dro/family
residential/pdf/rs_environmental_health_and_safety.pdf
3% SeeFAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at 5.
307
Id. at11.
38 PBNDS 2011supranote253 at288
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the health care program and recommeoidective actions, as necessary. The minutes of each
meeting are to be recorded and kept on*fit@’he HSAIs also required to implement a system of
internal review and quality assurance and to implement anangemizational, external peer
review progam for all independently licendenedical professionals at least annudtfiThus, all
FRCs are required to maintain information on medical and mental health staff credentials and
licensing and keep records from its effectiveness and peer quality reViesvACFRCrequested
that ICE provide information about credentialing of medical/mental health professionals at
facilities andcompliance with JCAHO standards, but ICE declined to do so

Recommendation 632 Each FRCs should comply with health care accreditation standards
iIssued either by JCHAO or NCQA. All professional staffshould comply with credentialing
standards of national andstate accreditation and professional licensure bodies. This includes
the requirement that accreditation surveys ke conducted on a regular basid-* Maintenance

of national accreditation standards should be part of any ICE contract or suzontract

relating to medical or mental health care.

Recommendation 633: The Family Residential Standardsshould be amended to inclue the
PBNDS 2011lrequirement®**? that copies of documents verifying the licenses, certifications,
credentials and/or registrations of medical and mental health personnel be maintained on
site and readily available for review, and that personnel with restrictd licensesmay not
provide health care at FRCs.

B. Mental Health Assessmenand Care
1. Mental Health Screening

The ICE medical evaluation forms include historical questions about past mental health conditions,
history of trauma, and limited behaviors suchusidal ideatior?* But the FRC population has

very limited health and mental health literacy, with littredestandingor awareness of prior

mental health condition€oupled with the lack of access to mental health services in their home
countriesand sgnificant mental health stigma that interfevath seltidentification or diagnosis,

the resultanbeunderidentification. Given similar stigmas in the U.S., accurate mental health
screenings can be conducted using systematic, valid, and reliabldarsgteers that ask

respondents about key symptoms that can then be scored to evaluate risk for possible psychiatric
disorders. This approach has been used in emerging integrated behavioral health programs within
primary care, where patients are asked te kay symptomsescribedn these tools. Scoring these
algorithms lead to assessment of risk for various diagnoses, and then further evaluation and
treatment can be targeted efficiently and effectively. This screening approach integrated within

39 pPBNDS 2011supranote253 at301

191d. at301-302

311 5ee generallyoINT COMMISSION, 2017 COMPREHENSIVEACCREDITATION MANUALS. A JCHAO accreditation is in
effect for up to three years.

312pBNDS 201, supranote253 at288

33 Form IHSG794, in PBNDS 2011supranote253 at290
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primary cae has also been used for children and has strong evidence of efficiency and beneficial
outcomes for both populations, including improving access and reducing stigma for E4tinos.

In addition,Family Residential Standards require the FRCs to use the &aEhService Core
Pediatric Intake Form (IHS@95 J)**° While this form provides some basic information on an
immigrant childs health and development, it does not include sufficient information, particularly
with regard to the chil@ development angiental health statu$he American Academy of
Pediatrics recommends conducting a mental health evaluation using a validated screening
instrument, specific screening for trauma, and a developmental screen withappeaggiate
screening instrument for athmigrant childrer?*®

Recommendation 634: All adult detaineesshould undergo systematic mental health
screening using evidenceased tools immediately uponntake during their health screening
and evaluation and every three months, or as requested by thenees or their attorney teams,
or concerned staff The following tools should be used:

a) Patient Health Questionnaire9 item (PHQ-9, which screens for depression and
suicidality)®'"

b) General Anxiety Disorder 7item (GAD-7, which screens for clinicabnxiety);

c) Mood Disorders Questionnaire (MDQ, which screens for bipolar disorder)®®

d) CAGE-AID, which screens for both alcohol and substance abus&y’ and

e) Abbreviated PostTraumatic Stress Check List (PCL), which screens for pst

traumatic stress disorders®?°

Recommendation 635: All child detaineesshould undergo systematic mental health
screening using evidenceased tools immediately upon admission during their health
screening and evaluationand every three months, or as requested by parents, youths,
teachers or other concerned staff, or attorney teamd ools to be usedghould include:

a) Pediatric Symptoms Checklist PSG-35), for children ages 6 to 17

$9urgenUnutzer, et al.CollaborativeCare Management dfate-Life Depression in th€rimary Care Setting: A
RandomizedControlled Trial, 288J.AM. MED. ASSIN. 2863 Q002; Barry Sarvet.et al.,Improving Access to Mental
Health Care for Children: The Massachusetts Child Psychiatry Access Rrb&REDIATRICS 1191 Q010); Jeanne
Miranda et al.,State of the Science on Psychosocial Interventions for Ethnic MinptithesNUAL . REV. CLINICAL
PsycHoL 113 005.

315 SeeFAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at 22.

316 AMERICAN ACADEMY OF PEDIATRICS, IMMIGRANT HEALTH TOOLKIT 4-5, https://www.aap.org/en
us/Documents/cocp_tdat full.pdf.

317 Kurt Kroenke,RobertSpitzer,& JanetWilliams, The PHQ9: Validity of a Brief Depression Severity Measure
16(9)J. GEN. INTERNAL MED. 606 001

318 Christopheiller, et al, Sensitivity andpecificity of the Mood Disorders Questionnaioe DetectingBipolar
Disorder, 81J. AFFECTIVEDISORDER167 2004).

319 RichardBrown & L.A. Ronds,Conjoint Screening Questionnaires ficohol andOther Drug AbuseCriterion
Validity in a Primary Care Practice, 94(3)WIs. MED. J. 135 (1995.

320Kroenke supranote317: A.J.Lang& M.B. Stein,An Abbreviated PTSIThecklist forUse as &Screening
Instrument irPrimary Care, 43 BEHAVIOUR RES.& THERAPY 585(2005).
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b) Survey of Wellbeing of Young Children(SWYC) for children 5 years old or younger
and
c) CAGE-AID as a sibstance abuse screen for all youth 12 to 17 years of age.

Recommendation 636: The FRCs should fully implement the guidelines for mental health
screening embedded within the health screenings section in PBNDS 2044 well as those
listed above®** Validated Spanish versionshould be usedfor Spanish speakers, and théools
should beadministered orally for detaineeswho lack reading literacy. For those detainees
whose primary language is neither English nor Spanish, all thecreening toolsshould be
translated into languages regularly used by FRC detainedsising the cutoff described in
Recommendation 57), or communicated by oral interpretation by a qualified interpreter.
The record should reflect in what language and how the tool was administered he
administration of mental health screening tools should be conducted by credentialed health
care providers who are trained in culturally and developmentallyappropriate interaction
around their administration with detainees.

2. Mental Health Referrals and Response

In the abovecited integrated and collaborative mental health care screening modeiff, sndgres
from screening tools are used to identify individuals in need of maiepth mental health
assessment. These assessments are typically ceddiyca mastés level mental health
professional, in consultation with a psychiatff$tHowever, thershouldbe capability for rapid
response to indivigals who demonstrate agitationsigns of psychosis, avho screen for
suicidality.In the mental hdth clinical context, such evaluations lead to a comprehensive
treatment and care plan that outlines needed interventions and professional regpensib
Mechanisms for urgent and emergent mental health respibrag¢erre accessible at any time are
critical when working with a population that is especially vulnerable to mental health related
emergenciesAdditionally, cultural competence in the delivery of all mental health services is key
given the special origivand contextual circumstances of FRC familiés.

This is an area in which the requirements currently contained in the Family Residential Standards
and the PBNDS 2011 are inadequéaiath are missingequirements that conform thibest
practices in the fiel

Recommendation 637: When a detaineé mental health screeningesults indicate positive
total scores or subscores or positive items on the historical screen within health formsr a
history of psychiatric symptoms or conditions the detaineeshould be referred by the
primary care provider conducting the screening fora comprehensive evaluation by qualified
mental health professionalsThese qualified health professionals may work either at the
FRCsor at a community-based programs.

321 pBNDS 2011supranote253 at292

32 nutzer, et alsupranote314

32 Andrés JPumariegaet al.,Practice Parameter for Cultural Competence in Child and Adolescent Psychiatric
Practice 52(10)J. AM. ACAD. CHILD ADOLESCENT PSYCHIATRY 1101(2013.
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Recommendation 638: Psychiatric evaluation of FRC detaineesshould at leastconform to
the outline in PBNDS 2012% plus include a full psychiatric review of systems,
developmental history and collateral history (from the parent present for children), any
prior treatment history, a full mental status examination, and a DSMb diagnostic
assessment. If the FRC does not hawa staff a qualified mental health professional with
expertise in using these instruments, the FR6hould have a contract with a qualified mental
health professional in the community who can conduct the evaluations described hete.
particular:

a) A detaineeidentified through the screening process should be seen by a qualified
mental health professional within 24hours of screening and within 72 hourof
admission into the FRC.

b) Referrals for mental health evaluation involving suicidality or psychotic symptoms
should occur within 4 hours of identification.

c) Detainees identified with mental health needshould all have a comprehensive
treatment plan developedo meet their unique needs, with collaboration between the
mental health professional, primary care physician, and psychiatrist outlining
treatment modalities during detention and recommended treatment modalities and
services upon releaselhe treatment plan should be a permanent part of the
detaineds health record and updated every 4 weeks if the detainee has a longer stay
(for outpatient level care) and every week ithe detainee igeferred to more intensive
services (such as inpatientare).

Recommentation 6-39: Given the special origins and contextual circumstances of detained
families, the comprehensive mental health evaluation and treatment plan needs to
incorporate and address multiple cultural elements of cultural competence as outlined in the
American Academy ofChild and Adolescent Psychiatry Practice Parameter for Cultural
Competence in Child and Adolescent Psychiatric Cdoe both adults and children. This
should include linguistic support, cultural context of symptoms, impact of immigration

trauma history, treatment selection, and parental involvement for childrert?

Recommendation 640: FRCs should have onsite crisis response capabilities by maste(sr
higher) level therapists, including oncall response 24/7, possibly including aftehours tele

video accessibility. Detainees or detention stashould be able to access this resource 24/7
without need for a prior mental health diagnosis or mental health treatment plan. This will
facilitate the decision to call outsidenationally accredited, mental health crisis services

Recommendation 641 If the FRC cannot provide the appropriate level ofmental health
care, detainees shoulde transferred toreceive that carein the community.

a) The Level of Care Utilization System (LOCUS, foradults) or Child and Adolescent
Level of Care Intensity Instrument (CASII, for children 6 years of age and over)
should be used to determine the appropriate level of care.

324pBNDS 2011supranote253 at292
325 pumariegasupranote323
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b) If adetainee is determined to needn inpatient or residential level of care,he a she
should be sent to inpatient services first for comprehensive evaluation and
stabilization, then transferred to a nationally accreditedresidential mental health
facility .

c) If clinicians at the mental healthfacility believe that remaining in the FRC or
returning to the FRC post-dischargewould be deleterious to thedetaineds health,
then ICE should release the detainee to postreleasecommunity with the following:

i.  safe and reliable transportto the postreleasecommunity;
ii.  stablehousingoncethe detainee arrives;and
iii.  clear arrangements and appointmentsa receivethe recommended level of
carein the postreleasecommunity (using the LOCUS or CASII to determine
level of care) arranged by ICE case managementiCE should collaborate with
any outsideclinical facility in making these arrangemens.
Any minor released for mental health reasonshould be accompanied by his/ her
parent to a postreleasecommunity.

Recommendation 642 ICE and FRC staff should receivecrisis intervention training about
on-site prevention and management of mental health crisis and agitation, arabout
formation of a behavioral rapid response teamincluding training on mental health
restraints and medications for acute management?

Recommendation 643: ICE should amend the Family Residential Standards on use of
restraints to incorporate the provisions of the PBNDS 2013*’ The FRCs should immediately
follow the PBNDS 2011 both as to procedures and the substantive decision with respect to
restraints.

Recommendation 644: ICE should amend theFamily Residential Standardsto specify
policies governingexternal mental healthcrisis servicedor detainees Provisions should
cover: communication with crisis mental health services and first responders (including
particularly local /state police); safe method for transportappropriate interpretation
services procedures for communication of results and recommendations from crisis
evaluations back to onsite mental health providers and communication with aninpatient
facility if a detaineeis hospitalized.The standard should also requireformal review of
sentinel events€.g.,suicide attempts, episodes of agitation/ aggression, and psychotic
episodes)including debriefing with all involved staff, root causes analysis and practices
improvement based on thereview. FRCs should be required to develop specific procedurg
and training to implement the policy, including developing contacts in advance with
nationally accredited external providers.

Recommendation6-45: ICE should treat detainees with mental health needs, including
suicidality, in a non-punitive, therapeutic manner.Use of isolation cells or other isolated

320 COLLABORATIVE INSTITUTIONAL TRAINING INITIATIVE (CITI), https://www.citiprogram.org/

327 SeePBNDS 2011supranote253 at297, 208-224 FAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote
306, at 4, and~AMILY RESIDENTIAL STANDARDS 2.10:USE OFPHYSICAL FORCE ANDRESTRAINTS 1-14,
https://www.ice.gov/doclib/dro/familtyesidential/pdf/rs_use_of_force.paireless robust
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housing should be avoided for anyone exhibiting suicidality or symptoms of mental illness;
any such use should be owlin response to a threat to the physical safety of the detainee or
others, if no other less restrictive option is appropriate, and for the shortest time practicable;
and only if authorized by a mental health professional®® Use of isolation cells and
segregation should particularly be avoidedif such use would separate parents from their
children. In lieu of isolation cells, FRCs should practice a policy of heightened observance of
at-risk detainees In cases of suicidality or aggressive behavior, FRCs sHdunstitute special
observations and therapeutic interventionsor, if the circumstances require admit the
detainee to a mental health facility

3. Psychiatric Management and Pharmacotherpy

In the abovecited integrated and collaborative care mental health models, pharmacological
treatment responsibilities are shared between the primary care physician (PCP) and psychiatrist
using a stepped care modelo$d patients with uncomplicated mental health problems managed by
the PCP and the magielevel menal health professional (MHP) with available indirect

psychiatric consultation; middle complexity patients are managed with some intermittent
involvement of a psychiatrist with primary management by the PCP and MHP; and patients with
more complex conditionsre managed primarily by the psychiatrist and MHP with PCP input and
involvement. Psychiatric formularies are often complex and can include a significant number of
pharmacological agents, many at significant costs. However, there are well established
phamacotherapy treatment algorithms that take into account both clinical needs and cost
effectiveness. One of the most established national standards is the Texas Medication Algorithm
Project (TMAP), sponsored by the Texas Department of Mental Health imctioju with

academic institutions in the staféwhich provides both an eviderbased guide as well as

readily available consultation for the FRCs. The TMAP standards are applicable nationally and the
Texas Department of Mental Health routinely providesstiltations to programs in any state on

the TMAP and could prade such consultations to FR@&thout regard to the state in which the
FRC is located. Given the ethnicity of the families detained in FRCs (with strong indigenous
origin), ethnepharmacothepy considerations around dosing also regusipecial attentiori>°

Recommendation 646: All available formularies of psychiatric medicationsshould follow the
Texas Medication Algorithm Project (TMAP) .**! This nationally accepted professional
standard should setthe minimum requirements for the FRCs.Should state licensing laws or
best practices of professional affiliations require compliance with standards of care that are
higher than those contained in the TMAP, then FRC staff operating in the statehould meet
the higher standard FRC medical providers, in collaboration with the psychiatric/
behavioral health providers and the ICE Medical Director, should develop and reliably

3% 5ee, e.g CRISISPREVENTION INST., JOINT COMMISSION STANDARDS ON RESTRAINT AND SECLUSION NONVIOLENT
CRISISINTERVENTION TRAINING PROGRAM (2010),
https://www.crisisprevention.com/CPl/media/Media/Resources/alignments@oinimissiorRestaint-Seclusion
Alignment2011.pdf

39 A, JohnRush,William V. Rago,M. Lynn Crismon, et al.Medication Treatment for the Severely and Persistently
Mentally lll: the Texas Medication Algorithm Praje60 J. CLINICAL PSYCHIATRY 284 (1999.

330 ETHNICITY AND PSYCHOPHARMACOLOGY (Pedro Ruiz, ed. 2000

%1 Rushet al, supranote329,
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implement acollaborative care algorithmusing a stepped care model. Such agithm should
at minimum include the following levels of care:

a) Entry-level pharmacological treatment for depression or anxietghould be performed
by primary care providers (PCPs), in collaboration with the on-site mental health
professional serving the d&inee.

b) Management of detainees with moderate complexity mental health problems
(including PTSD) should be managed jointly by the PCP and the consulting
psychiatrist, in collaboration with the on-site mental health professional serving the
detainee.

c) Management of higHy complex patients, including those with severe depression or
anxiety, bipolar disorder, psyclosis, and autism spectrumshould be overseen by a
consulting psychiatrist, with PCP input, in collaboration with the on-site mental
health professonal serving the detainee.

Recommendation 647: Criteria for psychiatric evaluation should include psychiatric
evaluation under integrated behavioral health model§*? guided bythe above-mentioned
stepped care algorithmand using offsite resources wheithe patients needs for stepped care
cannot be managed byn-site primary care providers, mental health professionals, or
psychiatrists at the FRC. Psychiatric evaluation and management can be condwed either
live or via televideo;the latter should follow the applicable provisions of theFamily
Residential Standard®**PBNDS 2011***and practice parameters for telepsychiatry from the
American Ps%/chiatric Association and the American Academy of Child and Adolescent
Psychiatry ®

Recommendation 648: As recomnmended by theTexas Medication Algorithm Project, the
FRCs dould havenas clinically necessary psychiatric medication on formulary in the
dispensary (including injectables as last resort to manage severe agitatiomhese shouldoe
usedonly for clinically necessary, not detention related, reasons.

Recommendation 649: FRCs should be cautious about ethopsychopharmacology issues
given the high percent of detained families from indigenous ethnic groups/fio are often
slow metabolizers of psychotropis). The Addendum to theTexas Medication Algorithm
Project provides specificguidance on this issué>®

4. Credentials of Mental Health Professionals

During the Committe® visit to theFRCs we were introduced to individuals wierethe
behavioral healtlstaff for eachfacility. However, when we asked to see their credentials these
were not made available. Similarthe Committee requestsgecificinformation about

332 Unutzer et al.supranote314

333 SeeFAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at16.

334 pPBNDS2011,supranote253 at288-289, 292.

335 American Academy of Child and Adolescent Psychiatry, Telepsychiatry and Your Child (Apr. 2013),
http://www.aacap.org/AACAP/Families_and_Youth/Facts for_Families/GEe/TelepsychiatrandYour-Child-

108.aspx
33%ETHNICITY AND PSYCHOPHARMACOLOGY, supranote330.
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credentialsbutICE chose to provide only general statemeaboutthe competency and ilk of
theon-sitemental health professionals. Thus, areunable to comment on the credentials of the
available mental health professionals at the FRCs, which should be considerable given the
complex needs of theetained familiesTheFamily Residentl Standard oMedical Caras fairly
specificas to basic credentialing rules and documentation and availability of such credentials, but
the credentialing process is not addressed, nor are added credentials needed for mental health
professionals tied ttheir specific areas of therapeutic skill and competency.

Recommendation 650: FRC should develop full credentialing procedures and standards as
per the Joint Commission for Accreditation of Healthcare Organizations (JCAHO¥ or the
National Council for Quality Assurance (NCQA) standards®*® state licensure
requirements®° and best practicesFacilities should comply with both national and state
standards. If the state in which the FRC is located has higher standards in a givenear, then
the state standards should be followed. Further standards that should be applied include:

a) Credentialing proceduresshould include original source verification of credentials
(i.e.,education, licensure for the state in which the FRC is locateddded training and
certificates) 34°

b) A Credentialing Committee for the FRCshould review credentials and grantlinical
privileges.

c) Credentials should be specific to the sape of practice and procedures/practice for
each leveland type of professionaf*

d) Credentials should address the profession@b languagecompetencyfor clinical
services taking account that few detainees are proficient in English.

e) Credentials should address the profession@ continuing education in cultural
competence and cultural literag and training around the populationsat the FRCs3#?

f) FRC therapists should have documented training in basic brief Cognitive Behavioral
Therapy for depression and anxiety**®

g) Credentials of medical and mental health professionalshould be on file andposted
on the ICE website (with appropriate privacy protections for staff) and made
available for inspectionat each FRC by CRCL, Danyaand others®*

Recommendation 651: ICE should enter contracts for FRC mental health services with
clinical entities that have established credentialing and quality assurance processes and can
establish satellite offices within the FRCs(In Texas, two possible options are the University
of Texas Health Sciaces Center in San Antonio andhe Center for Health Care Services
under the Bexar County Mental Health Departmentin San Antonio; in Pennsylvania,

337 JOINT COMMISSION, 2017COMPREHENSIVEACCREDITATION MANUALS.
338 NATA. COMM. FORQUALITY ASSURANCE Accreditation Programs
http://www.ncqa.org/Programs/Accreditation.aspx
%39For more detail on state licensure, see Federation of State Medical Bugst#/www.fsmb.org/
Zj:seeFAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at 3.
d.
342 Miranda et al.supranote314
343 Id

344 SeeFAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at 5.
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Reading Hospital and Medical Center, Lehigh Valley Health System, and Lancaster General
Medical Center are potential partners.)

5. Psychotherapies

The mental health needs bktfamilies detained in the FRCs are complex, and can include both
general psychiatric problenasd problemsesultingfrom traumatizatiorby pre-immigration and
immigration stressess well as detention itseEffective mental health cashouldinclude
evidencebased standard psychotherapy modalities, not only to treat depression and anxiety but
also to treat acute stress disorder BA&D Due to the uncertain length of custpegpd oftenshort
stays indetention, interventions need to be shaoerm and time limited, but also buiid

foundation for future longer term psychological interventions.

Recommendation 652: ICE should consider a detaineés fragile health or mental health, and
trauma experiences andgotential re-traumatization caused bydetention, as factorsfavoring
non-admission to or release from detention. Fodetaineesi adults or children i found to have
significant mental and physical health conditions, releasef the whole family from detention
is probably the most appropriate outcome.

Recommendation 653: FRCs should provide detainees with care bynasteré or doctoral
level therapists who:

a) have documented training in Psychological First Aid, Traumaocused Cognitive
Behavioral Therapy and other evidenceébased modalities for PTSDAcute Stress
Disorder (both for adults and children); and treatment of domestic violence, sexual
violence and child abuse;

b) are certified through postprofessional training; and

c) are certifiably bilingual with significant experience with Latino patients3*°

Recommendation 654: FRCs should establish a formal connection between the ICE Medical
Office and the National Child Traumatic Stress NetworR*®technical assistance centers to
provide training resources for local therapists n evidencebased therapies for gychological
first aid, trauma-focused ognitive behavioral therapy and other evidencebased modalities
for PTSD (many of these online). A similar relationshipshould be established with the
National Center for Trauma Informed Care funded by SAMHSA and SAMHSA experts at
HHS.

Recommendation 655: FRCs should provide, or contract with outside service providers, the
abovementioned psychotherapy to detainees as indicated by their mental health assessments
and also incorporated into their individualized treatment plans.

39d.; Josef | Ruzek,et al.,Psychological First Aid29J. MENTAL HEALTH COUNSELING 17 (2007); Esther Deblinger,
et al., TraumaFocusedCognitive Behavioral Therapy forChildren: Impact of théfraumaNarrative andTreatment
Length 28 DEPRESSION ANDANXIETY 67 (2011)

346 NATA. CHILD TRAUMATIC STRESSNETWORK, http://www.nctsn.org/
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6. Support/Therapeutic Groups

Thelimited mental health literacgmong FRC detaineesquires a psychoeducational approtch
preparehem to recognizpossiblemental health conditiorendto provide informatiorabout

available treatment modalities and resources. There is evidence that psychoeducational groups can
provide this level of mental health literacy as well as reduce stigma of mental illness, mental health
problems, and address sensitive topics sucloaesttic violence, particularly in the Latino

population®*” Additionally, groupscan provide parents with informatiom parenting and

preventive mental health for their childréi Facilities should develop a psychoeducational group
program to educate detas about basic mental health concepts, diagnoses, and treatments,
especially around PTSD.

Recommendation 656: FRCs should create individual and group support opportunities,
which may include individual counseling as well as support group sessions. FR€®uld also
recognize thattrauma victims need acces® these programs, but their autonomy to decide
whether they are ready, able, or interested iparticipating in such programs needs to be
respected.

Recommendation 657: FRCs should develop a psychoeduwational group program to educate
detainees about basic mental health concepts, diagnoses, and treatments, especially around
PTSD and domestic and sexual violenc&his can be done in collaboration with the state and
local chapters of the National Alliancefor the Mentally 1l (NAMI), which has considerable
experience in outreach to and engagement with Latino populations and could provide group
facilitators from the Latino communities and with organizations with expertise in running
group sessions fowictims of domestic violence and/or sexual assault Thesteould be made
available to all detainel mothers and to interested teenagers whopt to participate in a
psychoeducational group program Groups may also be staffed wittFRC Trauma Informed
Care Coordinatorswith the credentials and experience to run these groups.

Recommendation 658: FRCs should develop longer term cognitive lehavioral
psychotherapeutic groups for trauma, depression, anxiety, and parenting issues for children
with behavioral diffi culties and for families who have longer term stays.

Recommendation 659: FRCs should offer brief cognitive behavioral therapy for individual
detainees experiencing symptoms related te.g..trauma, PTSD, flashbacksand suicide risk.
This cognitive behavoral therapy needs to be available at each FRC; it should bprovided in
Spanish (and interpreted into other needed languageby someonewith training,
gualifications, and experience to provide cognitive behavioral therapy to traumaictims.

347 Edil TorresRivera, lvelisse Torregernande® Whitney AlexandeHendricks,Psychoeducational and Counseling
Groups with Latinos/gsn HANDBOOK OF GROUPCOUNSELING AND PSYCHOTHERAPY242-52 (JaniceDeLuciaWaack,
CynthiaKalodner& Maria Riva eds, 2nded 2014.

348 Kimberly Ehntholt & William Yule, Practitioner Review: Assessent and Treatment of Refugee Children and
Adolescents Who Have Experienced \Watated Tauma47 J.CHILD PSYCHOL & PSYCHIATRY 1197,1197210

(2006)
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Recommendaton 6-60: FRCs should developa list of practical topics that can be covered
pre-releaseto facilitate resilience, followup treatment, and services for the shorstay
detainees Topics should include stress managemenncluding breathing exercises.

C. Trauma-Informed Care

Many of the mothers and children living in FRCs have been victiros witnesses tdomestic
violence, sexual assault, human trafficking, child abos other violencéNorking with detained
families who have suffered traumayteresthat facilities adopt a traurriaformedcare approach
to identify and assist women and children in ICE custody.

Understanding the context of trauma is critical to developing an environment that reduces re
traumatizationThe followingbackground on traumend traumanformed principles provide
contextfor ourrecommendations set forth belptlie discussion iprimarily based on SAMHS&
Concept of Trauma and Guidance for a Traunfarmed Approacf® and from SAMHSAs TIP
57.

Trauma is a widespread, harmfand costly public health problem. It occurs as a result of

violence, abuse, neglect, loss, disasteced displacementyar, and other emotionally harmful
experiences. Trauma has no boundaries with regard to age, gender, socioeconomic status, race,
ethnicity, geography or sexual orientation.

Emerging research has documented the relationships among exposure to traumatic events,
impaired neurodevelopmental and immune systems responses and subsequent health risk behaviors
resulting in chronic physical drehavioral health disordefsurthermore, previous research

indicates that victimization as a child or adolescent increases the likelihood that victimization will
reoccur in adulthoodResearch haalsoshown that traumatic experiendesspeciallythose

traumatic events that occur during childhéoareassociated with both behavioral health and

chronic physical health conditionSubstance use.g.,smoking, excessive alcohol use, and taking
drugs), mental health problemsd.,depression, anxiety, @osttraumatic stress disorgeand

other risky behaviorse(g.,selfinjury and risky sexual encounters) have been linked with

traumatic experiences. In addition, traumatic experiences can contribute to chronic physical health
conditions, such as diabstand cardiovascular diseases.

We now understand that a framework for addressing trauitraumainformed care or fitrauma
informed approadhi is essentialA traumainformed approach includes an understanding of
trauma and an awareness of the impagarnt have across settings, services, and populations. It
involves viewing trauma through ecological and culturaléeasd recognizing that context plays
a significant role in how individuals perceive and process traumatic events, whether acute or
chronic.

39 5ee generallBAMHSA, SAMHSA CONCEPT OFTRAUMA AND GUIDANCE FOR ATRAUMA -INFORMED APPROACH

(Oct. 7, 2014)http://store.samhsa.gov/product/SAMHSAConceptof-TraumaandGuidancefor-a-Trauma
Informed-Approach/SMA144884?WT.mc_id=EB_20141022 SMAX884

¥305ee generallBAMHSA, TIP 57: Traumalnformed Care in Behaviordflealth Science@Viar. 2014),
http://store.samhsa.gov/product/¥o?-Traumalnformed Carein-BehavioralHealth Services/SMA14816 For

inffor mati on, training tools, and examples of best practic
Appendix D, Examples of Federal Resources, Tools, anti@nTrainings on Trauménformed Care.
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SAMHSAG concept of a trauraaformed approach is grounded in a set of four assumptions and
six key principles.

Thefour keyassumptions for a traumiaformed approach (sometimes referred to as the four Rs)
are:(1) realizingthe prevalence of trauma&)(recognizinghow trauma affects all individuals
involved with the program, organization, or system, including its own workforceegfpnding

by putting this knowledge into practice; and (d3istingre-traumatization.

A traumainformed approach reftés adherence to six key principlesher than a prescribed set of
practices or procedureSAMHSAG six key principles are: safety; trustworthiness and
transparency; peer support; collaboration and mutuality; empowerment, voice and choice; and
cultural, historical and gender issues.

A traumainformed approach is distinct from traurspecific services or traumastgms. A
traumainformed approach is inclusive of traurspecific interventions, whether assessment,
treatment or recovery suppory®t it alsoincorporates key trauma principles into the

organizational culturdn particular, draumainformed approach seeksnesist retraumatization

of clients as well as staff. Organizations often inadvertently create stressful or toxic environments
that intefere with the recovery of clients, the wbking of staff and the fulfillment of the
organizational missiorStaff who work within a traumanformed environment are taught to
recognize how organizational practices may trigger painful memories dradmmetize clients

with trauma histories.

Developing a traumanformed approach requires change at multiple levels in the FRCs and
systematic alignment with these principles.

1. Implementing a SAMHSA Trauma-Informed Approach

Internment within an institution wWitrestricted freedom of movement and a regimented schedule in
itself has been found to be highly stressful for any detainee, and parti¢afarbung childrenA
traumainformedapproactthusrequires that FRCs establjgb themaximumextent possiblea
nortinstitutionalized environmenthisincludespredictability and establishment of natural contact
points between children and parents similar to those existing in communities outside of detention.
Children can suffer distress when separated from fsaexen for ratine activities such as school,
and therefore nee@ady physical access on demand to their pafegbal of atraumainformed
approach at FRCs is to make the environntesgpenal and institutionalizedwith greater internal
freedom of mgement, and normalization of daily activities with flexibility and natural flows in

their schedulingPractices with historical roots in prison settisgouldbe eliminated. (See Part

2.B.1, on normalization more generally.)

Notwithstanding theritical need for a traumimformed approacin the FRCs there arevirtually

no existing trauménformed policies in the FR@olicies An initial limited traumainformed
trainingis reportedly offeredor some FRC staff at some, but not afltheFRC fetilities. This
trainingis a startbut more irdepth training and ongoing implementation support is required for
all staff, coupled with revision of policies and practices ahalFRCs.

A successful traumanformed approach recognizes the widespregmhrhof trauma and creates a
safe and compassionate environm&niccess requirdhat traumanformed trainingde
mandatory, angolicies implemented hwll staff in FRCs, not just medical staff and operations.
To adopt a more traurriaformed approacteachFRC will needto start with an environmental
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scan of their policies, procedures, and practices relative to etan SAMHSAidentified

domains, with the goal of incorporating SAMH&AXey principlesThe ten implementation

domains are: governancedateadership; policy; physical environment; engagement and
involvement; cross sector collaboration; screening, assessment, treatment and services; training
and workforce development; progress monitoring and quality assjrAnancing; and evaluation.
Foreach, hesix key principlesapply (to repeatafety; trustworthiness and transparency; peer
support; collaboration and mutuality; empowerment, voice and choice; and cultural, historical and
gender issugs>!

Bestpracticesfor traumainformedcare inclule securing contracts with agencies that have
expertise providing training and technical assistandeaamainformedcare.ICE can collaborate
with other federal government agencies includd#gViHSA, the HHS Family Violence
Prevention and Services Act(PSA) office and the DOJ Office on Violen@gainst Women
(OVW) to identify potential contractorwith the appropriate expertise and training capdoity
assisiCE andthe FRCs withtraumainformedenvironmental scans, implementatiminvork
plans, staff training, and technical assistaS@&MHSA has an established contracting process
with its grantees that SAMHSA may use to facilitate other government agencies contracting with
SAMHSA granteesShould ICE and any of its FRCs choose totract with SAMHSAs grantees
SAMHSA could expedite the process of contracting \tglgrantees making them available to
assist ICE and FRCs more rapidly.

Recommendation6-61: ICE and the FRCs should holistically implement arauma-informed
approach, in coordination with relevant federal agencies and their recommended subject
matter experts:

a) ICE and the FRCs shouldcoordinate with the Substance Abuse and Mental Health
Services Administration (SAMHSA), Department of JusticeOffice on Violence
Against Women (OVW), and/or the Department of Health and Human Services
Family Violence Prevention and Services ProgranFVPSP) in as many arenas as
possible, to take advantage of their deep expertise.

b) ICE and the FRCsshould consultwith SAMHSA-recommendedexperts about
generalpolicies and procedures, andn particular about sensitive approaches to
management of agitation, distress, or other adverse behaviors.

c) All trauma -informed care polices developed by FRCs and ICEhould be reviewed
and approved by experts 8aSAMHSA and OVW; ICE should secure consensus from
SAMHSA and OVW that the policies meet traumainformed standards.

d) ICE and FRC staff should contract to receive technical assistance on traurma
informed care and work with immigrant -crime-victims subject matter experts on
trauma-informed care recommended and/or funded by SAMHSA, OVWand/or
FVPSA.

e) ICE and FRC staff should contract with FVPSA-recommendedsubject matter
experts to receiveraining, technical assistanceand ongoing supporton trauma-

15 A M H SSARAUMA AND JUSTICE STRATEGICINITIATIVE, S A M H SSAGNCEPT OFTRAUMA AND GUIDANCE FOR

A TRAUMA-INFORMEDAPPROACH(JULY 2014), http://store.samhsa.gov/shin/content/SMAIBB4/SMA144884.pdf
(providinga road map for raumainformed environmentalscastAd di t i onal resources ar e
AppendixD.
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informed care and care for victims of domestic violence, sexual assault, child abuse,
and human trafficking.

f) ICE and FRC staff should contract with SAMHSA -recommendedsubject matter
experts, with particular expertise and experience in traumainformed trai ning, to
provide ongoing staff training and educationon trauma-informed care for all ICE
and FRC staff who have contact withactual or potential FRC detaineesor supervise
staff who have such contact.

Recommendation6-62: ICE and FRC trauma-informed training should have the objectives
of increasingstaff understanding of trauma, awareness of the impact of trauma on behavior,
and how to implement trauma-informed responses.

Recommendation6-63: ICE should designateTrauma Informed Care Coordinators for each
FRC. The Coordinators should conduct environmental scanshased on SAMHSA guidelines,
identifying gaps and needs for traumanformed care, and should develop a planfor the
facilities to operate in a traumainformed manner, taking corrective stepsthat prioritize the
most readily-accomplished reformsand then moving on tomore difficult areas. Coordinators
should report to and coordinate with a staff member at the national leadership level at the
ICE Enforcement and Removal OperationsTechnical assistace on traumainformed care
and trauma-informed environmental scans can be provided by the National Center for
Trauma Informed Care.®*?

Recommendation6-64: ICE and the FRCs should use SAMHSA guidelines for recognizing
the signs and symptoms of trauma in deiinees and familiesThe FRCs should implement
programs that provide support for women and childrenwho haveexperiencedtrauma, while
avoiding ficaretakingo or firescuingd response, and should foster an environment that
encourages seiftare by maximizing gportunities for choice and controlin their daily lives.

Recommendation6-65: The FRCs should provide a culturally appropriate environ ment that
is as noninstitutional as possible, with special attention téanguage accessliet, customs and
traditions, *** daily routines, ambiance and decor (of housing units and of common areas),
and adult parenting tasks, so as toninimize culture shock andto create as normal a daily
structure as possible

2. Trauma-Informed Approach: Elimination of Nighttime Bed Checks

Houry bed checks during sleep hours that include turning on lights, using flashlights or making
any physical contact to confirm that all members of a detained family are present are routine in
FRCs; these practices are clearly disruptive and intrusive. Thegansistent with traurma
informed care of detainees. It is common for individuals who have been psychologically
traumatized to have extreme startle reactions, teanarinsomnia as a result of such actions or
practicesSleep disruption and deprivatidvas adverse implications for both general health and

%2 National Center for Trauratnformed Care and Alternatives to Seclusion and Restraint (NGTIC)
http://www.sanhsa.gov/nctic

%3 Andres J. Pumarieggt al.,Practice Parameter for Cultural Competence in Child and Adolescent Psychiatric
Practice 52J.AM. ACAD. CHILD ADOLESC. PSYCHIATRY 1101 (2013).
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child development. The rationale feearches in detentias to ensure &safe living environmeigt
andfito prevent escap@8>* The actual needs of these Aoiminal families could be met with far
lessintrusive measure#s with so many other aspects of FRC operations, the current {ésead
approach is inappropriate.

Recommendation6-66: All FRCs should immediately discontinue the practice of nightly bed
checks which areintrusive, harmful to parentsand children, and undermine the provision of
trauma-informed-care atFRCs.

3. Trauma-informed Approach: Supports for Parenting

Despite being in a detention faciliggultsdetained in the FRCs must contimerentingtheir
children. This erves, in part,to reassure the children that they are in a predictable, nurturing, and
safe environment, which is essential for every dildeltbeing. The FRC environment is an
unfamiliar and a potentially stressful one for both parents and children. Such mmerent may
further compound the prior stress and trauma experienced by the parents ard bleidre
enteringthe United Stated.he general welbeing of families while they are in the FRCsighly
dependent on theERC environmentwhich should thefere support their parenting using a
traumainformed approach.

The Office of Refugee Resettlement (ORR) within HHS takes custody of unaccompanied children
who cross the border without legal status. QRiesresponsibility tae]nsure that the interests

of the child are considered in decisions related to the care and custody of unaccompanied
children®° Children in the FRCs, although not unaccompanied, are still children and are the
majority of FRCdetaineesAnd the U.S. Court of Appeals for the Ninth Cirawitently ruledhat

they are entitled to the same protections as unaccompanied chiftifée. sameainderlying
philosophyof safeguarding childrérinterestsshould pervadall aspects of the care of afien in
theFRCs.

Recommendation6-67: FRC Trauma Informed Care Coordinators should coordinate
trauma-informed care for parents and children detained at the FRG. The FRCs should
provide and/or facilitate access to serviceand programming that support parentsdand
childrends resilienceand prevent re-traumatization, such as educational andnformation
sessions, support groups, seffisteem building and other activities that help parents and
children heal from trauma and build upon their own strengths andresiliency. The
Coordinators should track the numbers of detained mothersvho participate in such
programs.

Recommendation 668: FRC Trauma Informed Care Coordinators should regularly offer 1
and shouldreach out to detainees to invite them to participatén 7 informational sessions for
detaineeson domestic violence, sexual assault, human trafficking, and child abuse and
providing an overview of help available to victims in the United Stateshis should include

%4.S.IMMIGRATION AND CUSTOMSENFORCEMENT, FAMILY RESIDENTIAL STANDARDS 2.6, SEARCHES OFRESIDENTS
https://www.ice.gov/doclib/dro/familyesidential/pdf/rs_searches of residents.pdf

About Unaccomp aenvicesd.S. 00" dr HEALEHMBDSHUMBN SERVICES OFFICE OFREFUGEE
RESETTLEMENT(2015),http://www.acf.hhs.gov/orr/programs/ucs/ahout

%% Flores v. Lynch828 F.3d 8989th Cir. 2016).
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handing out the USCIS brochures discusseahiRecommendation 335 and 338, above.
Alternatively or additionally, these information sessions could be provided through contract
with a community-based organization with expertise serving victims of domestic violence and
sexual assault.

Recommendation6-69: Each FRC should conductsystemicsurveysof detaineeso document
and assess family experiences in FRCs and to identify services that could help mininmze
traumatizing parents and children.

Recommendation6-70: ICE and the FRCs should transparently communicateto detainees
their rights and responsibilities with respect tgparenting their children while in detention.
The policies and communications materialshould be developed with arauma-informed
approachto normalize the parent-child relationship and create the greatest possible
opportunities for parental responsibility, choice and control over their childrends lives
within the confines ofdetention.

Recommendation 671: ICE should ensurethat the bestinterests ofchild detaineesare
consideredin all decisions related taheir care and custody andthat children are not
subjectedto further trauma by the decisions related to the care and custody of children in
the FRCs. Children should notbe present for their moheré credible or reasonable fear
interview, mental health screeningor delivery of the results of matal health screenings or
tests.

D. Release Preparation, Case Management, Continued Care and Access to Mental
Health Professionals

Immigrantmothersand childrerwho are seeking asylum arho have suffered from domestic
violence, sexual assault, human trafficking, and violeaed who have trauma histories related to
these and other eventeed support to help them héalth while in detention and their post
release communitieDetention itself is traumatizing and can exacerbateegigting traumalNon-
punitive and nofrestrictive community support and case management prograna$feamuch
need services.dime in custodyif it is absolutelynecessarycan beused to screen and identify
traumato inform detainees of services available to thenato connect them to relevant
assistance programs in the communities to which they will be released.

Appropriatecommunityservices and suppoctinstrengthen the dity of mothers to healto care
for their children ando fully participate in their immigration casdmmigration case participation
involves retelling the story of abuse in writing and orally, often to several peRetetling thé
storiesof perseution,crime victimization and abuse often lead&tims to relive the trauma.
Programs wittexperiencavorking with immigrant victimsf violence or persecutidmave needed
expertise on the full range of legal protectignshvictims are eligible to reeive and they know
how to provide assistance to victims itrauimainformedmanner’™’ This type of support will

¥’SeeAddvocates Tool for Developing a S unttpwiibrar.niwap.or@dwpo r vy ;

content/uploads/2015/pdf/I TRAUMDref-AdvocatesToolDevelopingSurvivorStory.pdflary Ann Dutton et al.,
Trauma Informed Structured Interview Questionnaire (204i8);//library.niwap.org/wp
content/uploads/2015/S1Ql.edited-t-6.15.15.pdf National Immigrant Women's Advocacy Projebtaining for
Advocates and Attorneys on Trawmdormed Work With Immigrant Women
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enhance appearance at and participation in immigration case proceedings and will simultaneously
help victims and their children heal from thiéects of trauma.

A systematic approach to case management has been found to be most effective in improving
outcomes for othgvopulations with complex needgarticularlyan approach that directly

connects persons to needed services in to@munities>® The case management program
currently piloted by ICEs promising but requires more focus and capacity arowmeatal health

case managemetni addition, areferral system and a directory of service providers in
communities across thé.S.is necessary to ensure that women and children being released from
detention have the access to services they need to facilitate their own healing and care for their
families.Becausealetained mothers are new arrivals in th&.and are unfamiliar with the
communitiego which they areeleasd, it is particularlyimportantto not only provide referrals,

but also tovork toset up appointments with service providers in the communities to which
detainees will be released.

Recommendation6-72: ICE should enmwoll all released detaineesvho need supportin a
community-based support program, such as ICBE Family Case Management Programand
should expand the scope aouchprogramsto include health and mental health case referrals.
Communication between detainesand counselors and mental health providers should be
privileged, and their participation in counseling and mental health treatment should be
entirely voluntary.

Recommendation6-73: Case management for detainees as they approach release should
include theservices described below but inability to secure a postrelease appointment for a
detainee should never delay a detainéerelease.

a) Referral to community-based mental health programs, social services, victim services,
and community support organizatiors in their postrelease communities. FRC staff
should consult the SAMHSA mental health locator®® and National Council for
Behavioral Health®**to locate mental health providers inpostreleasecommunities.
FRC staff should also provide detainees with the infomation about the Federally
Qualified Health Center (FQHC) in postrelease communitiesbecausé=QHC staff
can either provide care or provide information about lowcost mental health services
available in their communities.

b) Provision of information and education shortly before releaseabout community
mental health resources, Federally Qualified Health Centers, victim services
programs, and social services programs itheir postreleasecommunity, including
the rationale for the mental health, victim or so@l services referral; a description of

https://www.youtube @m/watch?v=05295g1bkG@pr. 23, 2014); Krisztina Szaboetahdv ocat ebés and At t
Tool For Developing A Survivors Story: Trauma Informed Apprd@0i1.3), http://library.niwap.org/wp
content/uploads/2015/pdf/ TRAUNDref-AdvocatesToolDevelopingSurvivStory.pdf.

8 Steven Jziguraset al.,A MetaAnalysis of the Effectiveness of Mental Health Case Management Over 20 Years

51 PSYCHIATRIC SERVICES1410(2000.

%9 Substance Abuse and Mental Health Services AdmBehavioral Health Treatment Servidescator,
https://findtreatment.samhsa.gov/

¥Nat 61 Counci | f btip://mBre.thenationalcoantil.oige al t h,
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the help and support offered by the programsprogram incomeeligibility; and an
explanation of the program®intake and enroliment procedures.

c) Referral calls to community mental health and social service agenciegith a goal of
securing an intake appointment for each detainee within 7 to 14 dapdter release.

d) For detainees who have beeidentified (including who have selfidentified) asvictims
of domestic violence, sexual assault, child abuse, human traffickimg other gender
based abusgprovision of the names of and appointments with programs in post
release communities that have expertise in working with immigranvictims of gender
based violenceStaff preparing detainees for release can identify programs wh the
requisite expertise using the directory of program and services available developed
with funding from the Office on Violence Against Women, U.S. Department of
Justice 3

e) For detaineeswith medical care needsthe names and contact informatiorand
appointments made with the Federally Qualified Health @nter in postrelease
communities

Recommendation6-74: All referral information should be providedto each detaineen a
languagethat detainee understand well (deally her primary language).

E. Medical, Dental,and Mental Health Records

Under HIPAA, individuals have a right to confidentiality of protected health information (PHI)

and access to inspect and obtain a copy of their medical records. Under the Family Residential
Standards, detainees are togpbevided a request form to receive copies of their medical ret%rds.
The PBNDS 2011 requires that facilities are to provide detainees with limited English proficiency
and detainees who are hearing impaired with interpretation and translation servareplaiethe
written requestaind thatiDetainees released or removed from detention shall receive a discharge
treatment plan to ensure continuity of care, full copy of their medical record, medication, and
referrals to communitpased providers as medica#ippropriate’®®®

It is essential that there be clear a&agilyaccessible procedures in placedetainees and former
detainees to be able ¢btaintheir medical dentaland mental health recordghis is useful for
continuity of care and oth@urposesThe Family Residential Standards indicate that fe8t3

can be used to request medical rec8fdBut this forminappropriatelyrequires theequester to
specify whyhealth records are being request&€diVhatever the reasdnhealth, immigratiorcase
related, victim or social services, or anything else, detainees are entitled to their ,nledicd)

and mental healtrecords.The PBNDS 2011 standards on provision of medical records to
detainees have much stronger requirements for records prothsin those required by the Family

®¥INat 61 | mmi gr ant Mjeciiractory of Sehices Cr\idgrstt/www.niwap.org/directory/

32 5eeFAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at 25.

33pBNDS 2011at, supranote253 at 301.

34 SeeFAMILY RESIDENTIAL STANDARDS: MEDICAL CARE, supranote306, at 24.

%¥yU. s. Depo6t of Justice, | mNS$ Health CaredrogramnAdthoNzatiorufer Bisciosura t i o n

of Information (Jan17, 1990),

https://www.prisonlegalnews.org/media/publications/usdoj_ins_health_care program_authorizatisctbsure_of
info_form_i_813.pdf
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Residential Standardshe PBNDS 2018 approach eliminates the questions that the FRC
requires asking about why the detainee is requesting medical ré€drds

Recommendation6-75: Disclosures made to counselors and pdyatherapists should be
confidential and never used in immigration procedures. Violations of this provisions should
be reported to and investigated by the DHS Office for Civil Rights and Civil Liberties.
Medical, dental, and mental health records should béept in securedand locked locations
that ensure confidentiality and privacy protection, consistent wth HIPAA as well as all local
or state confidentiality regulations. The latter may require added privacy protections for
psychotherapy notes and for additon history and treatment records.

Recommendation6-76: Policies and procedures should be developed and established
specifying the clearancdor accessg medical, dental, and mental health records by
appropriate health and mental health professionals who are directly involved ia detaineds
care. As per HIPAA, any access to records by any professional should be tracked either on
paper or electronically. Specifically:

a) Policiesand procedures should be established specifying whicton-health carestaff
have access to angnedical, dental or mental health information, specific reasons for
such access, and the level of detail for such sharing or access. The policies should
balance maintaining confidentiality versus clinical or emergent need to know for
effective care.

b) Any non-health carestaff accessing recordsncluding interpreters and other support
staff, should sign an appropriate confidentiality protection oath per HIPAA

c) Policiesand procedures should be established that prevent any individual who has
any personal or outside relationship with a detainee from access to thdiealth
records unless the detainee gives signed informed consent.

Recommendation6-77: On requestwhen in detention andautomatically upon release from
detention, detaineesshould beprovided with a full copy, not a summary, of medicaldental
and mental health records forthemselves and their children, bothin an accessibleslectronic
format such asa CD or flash drive, and in hard copy. This includes documents relating to
both initial screening immunization, and health care they received while imetention
(including lab tests and any radiograph readings)To facilitate requests for records:

a) ICE should develop, translate into the languagespokenin the FRCs (using the cutoff
described in Recommendation &), and make easily accessible hardcopy at all
FRCs andon its website a uniform form to be used by former detainees seeking copies
of their medical, dentaland mental health records. This request fornshould be
HIPAA -compliant and should not include questions about the purpose, need or
reason for the request for medicaldental and mental health records.If the form is
unavailable in a neededdnguage, interpreter services should be offered to provide
language access.

366 pBNDS 2011at, supranote253, at278, 299300.
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b) Within one business day of receiving a HIPAAcompliant request to releaseletainee
medical, dental, and mental healthrecords, ICE should provide a copy of such
recordsi whether to adetaineestill in custody, aformer detaineg or any individual
or agency the detainee or former detainee designatesthe request including health
care and mental health care professionals, schools, attorneys and others.
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7. INSPECTIONS, COMPLAINTS, A ND OVERSIGHT

DHS compliance with thiReports recommendations will require very substantial changes in

policy and practice, which will need to be managed and monitored. DHS already has in place two
mechanisms that can help: contracted inspections (currently performed by Danya International),
and insections by the DHS Office for Civil Rights and Civil Liberties (CRCL), which already

plays an important role in monitoring ICE detention centers including the FRCs.®anya
inspections largely address processes rather than outcomes, and are tied tightRataily

Residential Standards. CR@&Lapproach is more outcorfmused and utilizes the professional
knowledge and skill of a range of contracted exgepBysicians, psychologists, penologists, and
other professional€CRCLEs inspections aneot doneat routine intervalsind are notequired they

are currentlyconducted in response to formal complsioron CRCIGs initiative.Both are useful
methodologies, which we recommend be continued and used to monitor FRC conditions generally
and compliance ith the ACFR@@s recommendations in particulaioweverthe methodological
limitations of the Danya inspections, and itiermittentand discretionary nature of the CRCL
inspections render themsufficient without further attention.

More generally, proleims that arise at the FRCs may require sustained attention at the leadership
level to solve. Whether related to the Commiteecommendation or not, detainees and their
attorneys need to be able to easily bring problems to the attention of ICE anghtl@&. to

DHS. Detainees need to be able raise concerns about their treatimeexample to inform ICE

and DHS officials if adults or children are not receiving timely needed health care or mental health
care, or are not receiving food that meets tHieitary needs and restrictions. One goal is to have a
mechanism that fosters quick responses and provides solutions to problems as they arise. More
generally, the same mechanism can improve the information that ICE and DHS have about the
internal workingsof each FRC and can be harnessed to facilitate not only individual but systemic
interventions. The idea is to build a system by whicltheground knowledge is communicated

to leadership, analyzed, and routinely and transparently used for continuatysioymibvement.

Recommendation 71: DHS should immediately identify each ACFRC recommendation it
intends to adopt and then monitor the extent to which the FRCs and ICE implement those
recommendations.

Recommendation #2: DHS should require that ICEG contracted inspections (currently
performed by Danya International) incorporate the recommendations contained in this
Report, along with the PBNDS 2011 and the Family Residential Standards, and are routinely
provided to ICE and DHS leadership, to CRCL, and tahe public.

Recommendation 73:

a) CRCL should conduct investigations two times a year at each FRC for the first two
years following the issuance of thiReport. In these investigations CRCL should
investigate and report on the extent to which the FRCs andJE are implementing the
ACFRC recommendations DHS has adopted.

b) Each year thereafter CRCL should conduct an annual inspection of each FRC.

c) CRCL inspection teams should minimally be composed of physicians with expertise
on Joint Commission on the Accreditéion of Health Care Organizations (JCAHO)
inspections and compliance, and expertise on medical care for women, children and
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adolescents; psychiatrists with specialized expertise on immigrant and detained
populations; trauma-informed-care experts; educatorsvith expertise on students
with interrupted educations and immigrants; and experts in noRcorrectional
congregate care.

d) CRCL inspections should pay particular attention to areas in which the Family
Residential Standards and PBNDS 2011 differ, to ensuredh FRCs are aware of and
complying with the higher standard.

e) Inspections should include not only detention conditions but the processes and
outcomes relating to decisions to detain and release, and the conditions and service
referrals related to release.

f) DHS should ensure that CRCL has full access to the FRCs and to ICE and FRC files,
including complaint records, and is able to speak confidentially with FRC staff, ICE
officers, and detainees.

g) CRCL should provide ICE leadership investigation memos (by itexperts) following
its inspections at FRCs within 60 days of its inspections, and with a final CRCL
recommendation memo within 90 days of its inspections.

Recommendation 74: Upon receipt of a CRCL recommendation memo:

a) Within 30 days, ICE should inform CRCL and the DHS Secretary whether it concurs
with each CRCL recommendation.In that response ICE should provide an
explanation for any nonconcurrence.

b) Any ICE non-concurrence should be reported to the DHS Secretary; the Secretary
should promptly determine whether to direct ICE to reconsider or reverse its non
concurrence.

c) Any non-concurrences that remain should be reported to the chair and ranking
minority member of all congressional committees with relevant oversight
responsibilities (including budgetary jurisdiction), and included in CRCL & public
(and web-posted) quarterly reports to Congress.

d) For each CRCL recommendation with which it concurs, ICE should provide CRCL
within 60 days with an implementation plan, and then should report every 60 days
until completion on implementation progress.

e) Every quarter, CRCL should inform the DHS Secretary of any outstanding
implementation issues.

Recommendation ¥5: ICE should create an ombudsperson office to receive complaints and
reports from detainees and thai attorneys, or other knowledgeable entities, about problems
arising for detainees at FRCs and to ensure that complaints and reports are appropriately
investigated and responded to. The ombudsperson office should be located within the ICE
Director & Office, and should address all the subjects covered in this report, including but
not limited to decisions to detain and releasalternatives to detention,detention conditions,
VAWA compliance, conditions of release, community supervision, and prosecutorial
discretion. All complaints and reports and resulting actions or declinations to act should be
reported weekly to a senior official within the DHS Secretargs Office. At least annually, ICE
should analyze complaints and reports more systematically, considegrany need for
systemic responses, and should report the results of that analysis to DHS.
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Recommendation 76: DHS and ICE leadership should routinely review and analyze
information T from contracted inspections, CRCL inspections, ombudsperson office
complaints, NGO reports, and any other credible sources about problems and areas of
needed improvement relating tgoolicies on family detention in generale.g.,decisions to
detain and decisions to releasegs well asdetainee treatment at FRCs, and should direct
immediate corrective actionwhen appropriate.
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APPENDIX A: MEMBERS OF THE ICE ADVISORY COMMITTEE O N FAMILY
RESIDENTIAL CENTERS

Dr. William Arroyo, Regional Medical Director/Medical Director, Childée®ystem of Care, Los
Angeles County Department of Mental Health (LACDMH)

Howard Berman, Senior Advisor/Attorney, Covington & Burling LLP

BethAnn Berliner, Senior Researcher and Project Director, WestEd

Michelle Brané, Director, Migrant Rights and Justicegriérés Refugee Commission (WRC)
Judith Dolins, Chief Implementation Officer, American Academy of Pediatrics

Anadora Moss, President, The Moss Group, Inc.

Karen Musalo, Professor, U.C. Hastings College of the Law, and Director, Center for Gender &
Refugee &idies

Jennifer Nagda, Policy Director, Young Center for Immigrant Chil@r&ights at the University
of Chicago

Leslye Orloff, Adjunct Professor and Director, National Immigrant Waméwalvocacy Project
(NIWAP), American University, Washington Collegelaw

Sonia Parraonrad, CeDirector, ASISTA

Dr. Andres Pumariega, Professor and Chair, Department of Psychiatry, Cooper University Hospital
and Health System, Cooper Medical School of Rowan University

Margo Schlanger, Henry M. Butzel Professor of LawiMarsity of Michigan Law School

Dr. Dora Schriro, Commissioner, Connecticut Department of Emergency Services and Public
Protection

Kurt Schwarz, Partner, Jackson Walker LLP
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APPENDIX B: ICE ADVISORY COMMITTEE O N FAMILY RESIDENTIAL CENTERS
(ACFRC) COMMITTEE TA SKING

Posted ahttps://www.ice.gov/acfréclick on iCommittee Tasking

Develop recommendations for best practices at family residential centers that will buildén ICE
existing efforts in the areas of educatibservices, language services, intake andgpootessing
procedures, medical staffing, expansion of available resources and specialized care, and access to
legal counsel.

Detail mechanisms to achieve recommended efficiencies in the following focus areas:
1. Educational Services

1. Providing educational services to a juvenile population that will be in custody
for a short period of time.

2. Providing individualized educational services to a transient juvenile population
with little to no English language capabilgiand from a variety of socio
economic and educational levels.

3. Phasing full delivery of services over ail20 day period with an expectation
that the juvenile will be released and enrolled in a public school located in the
United States pending resolutiof their immigration proceedings.

2. Language Services
1. Providing accurate and timely language services.
3. Detention Management

1. Evaluating intake and oygrocessing procedures to improve overall
management, to include screening, communication of resourcésbdeaand
alternatives to detention.

4. Medical Treatment

1. Expanding existing resources and specialized care to enhance medical
treatment of family units.

2. Providing mental health services/travinformed services to a mulingual
population whose averagentgth of stay may not lend itself to full delivery of
treatment.

3. Recruiting, placing, and retaining qualified health care providers.

1. Recruitment through a contract for services, the U.S. Public
Health Service Corps, and Title V/Title 38 general schedule
personnel.

5. Access to Counsel
1. Evaluating existing resources and tools.
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APPENDIX C: A BRIEF HISTORY OF | NS/ICE FAMILY RESIDE NTIAL FACILITIES

March
2001

Nov. 2002

May 2006

March
2007

Dec. 2007

Sept. 2007

Sept. 2009

Feb. 2013

June 2014

August
2014

INS

INS contracts with Berks @mty (Ca) Pennsylvania for 84
beds, governmedt firstFRC. Berks Co. operates the Berks
Co. FRC Berkyg, using it to detaithothmothersandfathers
with minor children.

ICE

Congress passes the Homeland Security Act creating DH:
ICE assume$NSGs contractfor the Berks FRC

ICE contracts wittWilliamsonCo., Texas for 512 beds, and
opens the T. Don HuttBesidential CentdiHutto), previously
a medium securitygdult maleprison the countysubcontracts
managemenf Hutto, namedafter aCCA cofounder,to
CCA. ICE co-locates adult women amdomswith childrenat
Hutto. About 300 beds are for the FRC.

ICE establishes the Juvenile and Family Residential
Management UniZJFRMU)wi/the Office of Detention and
Removal Operations (DRONow, Enforcement and Remova
OperationgERO).

ICE promulgates Family &sidential Sandards

ICE contracts with the Nakamoto Gro(ipakamoto)o
provideonsite monitoringof the FRCs.

ICE removes lfamilies from Hutto; as many as possible ai
released and the rest are transferred to Berks.

Berks is relocated to a larger building on the county campi
ICE increasedts capacity to 96 beds.

ICE opers and operates Artesia FR&rtesia) capacity 672
beds. Artesia, previously a federal law enforcement trainin
barrack, is located on government property in the southea
corner of NM.ICE uses Artesia to detain only motherigh
children.

ICE repurposes its detention facility for adult males, capac
532 beds, in Karnes, Texésarnes)to detain families. ICE
contra¢s with GEO for its operation, and uses it to detain ¢
motherswith children.
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Net
change
in beds

+~300

- ~300

+12

+672

+ 532

Total
bed
capacity

84

384

84

96

768

1300



Dec. 2014

Dec. 2014
Dec. 2014

Sept.2015

May 2015

Karnes Coapproves a 626ed expansion of Karnes.
Constructionis completed in 201%Karness current operating

capacity is 830 beds.

ICE closesArtesia

Net
change
in beds

(+626)
+298

-672

ICE opens the Souffiexas FRQDilley), capacity 2400 beds +2400

in Dilley Texas.ICE assigns moms and their children only.

Berkgs 3rdfloor is finished, creating capacity for an
additional 92 beds; ICE has not yet activated the additione

beds.

ICE contracs with Danya InternationgDanyg to provide

on-sitemonitoring atthe FRCs.
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(+92)

Total
bed
capacity

1598

926
3326

3326



APPENDIX D: EXAMPLES OF FEDERAL RESOURCES, TOOLS, AND ON-LINE
TRAININGS ON TRAUMA -INFORMED CARE

TRAINING RESOURCES

TIP 57: TraumalInformed Care in Behavioral Health Services

DHHS, SubstanceAbuse and MentalHealth Services Administration
http://store.samhsa.gov/product/TIR57-Trauma-Informed -Care-in-Behavioral-Health-
Services/SMA144816

TIP 57 is a guide to assist behavioral health professionals in understanding the impact and
consequences for those who experience trauma. It discusses patient assessment, treatment planning
strategies that support recovery, dnading a traumanformed care workforce. The guide can be

useful to any system that is looking to be more responsive to the tralated needs of the

population served and to implement a tratinfarmed workforce and organizational change

strategy. Ths Treatment Improvement Protocol (TIP) is divided into three parts:

Part 1:A Practical Guide for the Provision of Behavioral Health Services
Part 2:An Implementation Guide for Behavioral Health Program Administrators
Part 3:A Review of the Literature

Trauma-Informed Care for Women Veterans Experiencing Homelessness
DOL, Womends Bureau
https://www.dol.gov/wb/trauma/

Traumalnformed Care for Women Veterans Experiencing Homelessness: A Guide for Service
Providers, also known as tli@rauma Guide& was created to address the psychological and

mental health needs of women veterans. The guide is also a compilation of best practices aimed at
improving effectiveness in engaging female veterans. Written forcegovoviders, the guide

offers observational knowledge and concrete guidelines for modifying practices with the goal of
increasing reentry outcomesThe Guide Includes:

1 Users Guide
A handbook offering information on the experiences and needs of female veterans, what it
means to provide traumaformed care, and resources for staff training and education.

1 Organizational SelAssessment for Providers Serving Female Veterans
A manual ofbest practices that can be integrated into daily programming for homeless
female veterans.

1 Resource Lists
Compilations of providetargeted materials, videos, and websites on a variety of topics,
including: female veterans, homelessness and traumaradw@impetence, trauma
informedservices, participant involvement, and sedfe.
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A Checklist for Integrating a Traumanformed Approach into Teen Pregnancy Prevention
Programs

DHHS, Office of Adolescent Health

http://www.hhs.gov/ash/oah/oah

initiatives/teen _pregnancy/training/Assests/traumainformeechecklist. pdf

While a teen pregnancy prevention (TPP) program generally focuses on mgasediual health

education, ensuring access to youth friendly health care services, and engaging youth, families, and
communities, a traumiaformed approach (TIA) is a way of addressing vital information about
sexuality and welbeing that takes into coderation adverse life experiences and their potential
influence on sexual decisianaking. A traumanformed approach to sexual health is critical to
promoting lifelong sexual health and wbking for anyone who has had adverse childhood and/or
adult exgriences. Principles of a trausimdormed approach can be integrated into any TPP

program.

Trauma-Informed Victim Interviewing

DOJ, Office for Victims of Crime

https://www.ovcttac.gov/taskforcequide/eguideuilding -strong-cases/53victim -interview-
preparation/trauma-informed-victim -interviewing/

Part of the Human Trafficking Task Force eGuide, developed in partnership by the U.S.
Department of Justié€e Office for Victims of Crime (OVC) and Bureau of Justice Assistance
(BJA), thischapter provides helpful tige building rapport in with victims in a culturally
responsive and traumaformed manner to engage more effectively.

Think Trauma: A Training for Staff in Juvenile Justice Residential Settings
DOJ, National Institute for Corrections
http://nicic.gov/library/027731

This training provides an overview for juvenile justice staff of how to work towards creating a
traumainformed juvenile justice residential setting. Creating a trainftamed setting is a

process that requires not only knowledge acquisition and behlaviodification, but also cultural

and organizational paradigm shifts, and ultimately policy and procedural change at every level of
the facility. iThink Traumais a PowerPoinrbased training curriculum including four modules

that can be implemented battkback in a single altlay training or in four consecutive training
sessions over the course of several weeks or even months. Each module takes approximately one
to two hours, depending on the size of the trainee group, and whether you elect to imgleshent a
training materials and activities. It contains six case studies of representative yodth faden
involved with the juvenile justice system he complete curriculum is available (but you must
create an account on the Learning Center in ordeiiridhe community.) The following resources
are provided: the workshop packagdmacilitatoés Guide, Participant Handbook, Supplemental
Materials, and mukltpart Slide Deck; supplemental resourekesplementeds Guide, case

vignettes and puzzles, and adiyunaterials; and a discussion forum on which implementation
guestions will be answered.
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Treating the Hidden Wounds: Trauma Treatment and Mental Health Recovery for Victims of
Human Trafficking

DHHS, Office of the Assistant Secretry for Planning and Evaluation
https://aspe.hhs.gov/basikceport/treating -hidden-wounds-trauma-treatment-and-mental-
health-recovery-victim s-human-trafficking

This issue brief addresses the trauma experienced by most trafficking victims, its impact on health
and weltbeing, some of the challenges to meeting traveteted needs of trafficking victims, and
promising approaches to treatmant recoveryWhile this issue brief touches on trauma across
human trafficking populations, it has a special emphasis on trauma resulting from sex trafficking
of women and girls. It includes core issues related to trauma and culture, as well as stoategies
engagement ancbre components for traurspecific and traumanformed services.

Developing a Traumanformed Child Welfare System
DHHS, Administration on Children, Children& Bureau
https://www.childwelfare.gov/pubs/issuebriefs/trauma-informed/

This issue brief discusses the steps that may be necessary to create a child welfare system that is
more sensitig and responsive to trauma. Every child welfare system is different, and each State or
county child welfare system will need to conduct its own systematic process of assessment and
planning, in collaboration with key partners, to determine the best appster providing a

brief overview of trauma and its effects, this issue brief discusses some of the primary areas of
consideration in that process, including workforce development, screening and assessment, data
systems, evidenegased and evidengeformed treatments, and funding.

Immigration and Child Welfare
DHHS, Administration on Children, Children & Bureau
https://www.childwelfare.gov/pubPDFs/immigration.pdf

This issue brieprovides information, practical tools, resources and tips for working with
immigrant children and families using culturally competent and tranfoamed practices.

Trauma-Informed Practice
DHHS, Administration on Children, Children& Bureau
https://www.childwelfare.gov/topics/responding/trauma/

To provide traumanformed care to children, youth, and families involved with child welfare,
professionals must understand the impact ohticaon child development and learn how to
effectively minimize its effects without causing additional trauma. This section provides
information on building traumaformed systems, assessing and treating trauma, addressing
secondary trauma in caseworkernsg &rauma training. It also offers trauma resources for
caseworkers, caregivers, and families.
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FEDERALLY -FUNDED TRAINING , TECHNICAL ASSISTANCE, AND RESOURCE CENTERS

SAMHSAG®G National Center for Trauma-Informed Care
http://www.samhsa.gov/nctic
Targeted Technical Assistance, Coaching, and Training

NCTIC provides technical assistance to advance the implementation science foritfumed
approaches through-person organizeonal technical assistance, virtual learning networks,
technical assistance materials, and links to other resources supported by the federal government.
NCTIC provides ¢chnical assistance and training to a range of service systems:

Communitybased behawral health agencies
Institutions

Criminal and juvenile justice settings
Homeless and HIV service providers
Domestic violence organizations

State and federal agencies

= =4 =4 -8 98 -9

SAMHSAG GAINS Center
http://www.samhsa.gov/gainscenter
Training

The GAINS Center focuses on expanding access to services for people with mental and/or
substance use disorders who come into contact with the justice system. As part of its training
program, the GAINS Cent@rovidestraumainformedresponserainingfor professionals.

ASISTA Immigration Assistance
http://www.asistahelp.org
Advanced Technical Assistance and Training

Provides national leadership, advocacy, training, and tezdirsupport to enhance access to safety
and justice for crime survivors seeking secure immigration status.

American University - National Immigrant Womend Advocacy Project (NIWAP)
http://www.wcl.american.edu/niwap/
Improving Access to Services and Legal Options for Immigrant Survivors

Through this project, the National Immigrant WoréeeAdvocacy Project (NIWAP) at the

American University Washington College of Law will provideperson trainings, webinars,

online learning modules, a family law community of practice, and technical assistance and training
to OVW grantees, subgrantees, grant partners and potential grantees on legal options for immigrant
victims of domestic violence, seal assault, stalking and dating violence. Topics to be covered
include: immigration, family and public benefits laws, language access and access to victim
services.
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